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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Parts  272,  274,  276,  and  277 
[Amd.  No.  156] 

Food  Stamp  Act  of  1977 

agency:  Food  and  Nutrition  Service, 
USDA. 

action:  Proposed  rule. 

summary:  This  proposal  sets  forth 
changes  in  the  content  and  manner  of 
submission  for  State  Plans  of  Operations 

(272.2)  and  State  operating  guidelines 

(272.3) ;  changes  in  the  procedures  for 
assessing  State  agency  liabilities  for 
program  losses;  changes  in  the 
procedures  for  invoking  Federal 
sanctions  to  obtain  compliance  with 
program  requirements;  and 
administrative  appeals  mechanism  for 
use  when  claims  are  assessed  against  a 
State  agency  (276);  changes  in  the  level 
of  Federal  reimbursement  for  specific 
State  agency  administrative  costs 
involving  food  stamp  prosecutions  and 
investigations;  and  changes  in  the  level 
of  Federal  reimbursement  for  overall 
administrative  costs  when  the  State 
agency  reduces  program  losses  due  to 
certification  errors  to  below  a  specified 
level  (277).  In  addition,  a  reconciliation 
report  which  documents  accountability 
for  the  issuance  of  program  benefits  is 
introduced  in  Part  274.  These  changes 
are  necessitated  in  part  by  the  Food 
Stamp  Act  of  1977  (Title  XIII,  Pub.  L  95- 
113,  91  Stat.  958,  et  seq..  Sept.  29, 1977)* 
and  by  other  administrative 
considerations.  In  particular,  the 
Department  anticipates  the  changes  will 
improve  coordination  between  program 
planning  and  priorities  and  the 
budgetary  process,  and  provide  for  a 
more  effective  system  of  program  and 
financial  incentives  and  disincentives  to 
bring  about  better  program 
administration. 

DATES:  Comments  should  be  received  by 
January  8, 1980,  in  order  to  be  assured  of 
consideration. 

ADDRESS:  Comments  should  be 
submitted  to;  Alberta  Frost,  Acting 
Deputy  Administrator  for  Family 
Nutrition  Programs,  Food  and  Nutrition 
Service,  USDA,  Washington,  D.C.  20250. 
All  written  comments,  suggestions  or 
objections  will  be  open  to  public 
inspection  at  the  offices  of  the  Food  and 
Nutrition  Service  during  regular 

'  Subsequent  references  herein  to  the  “Act"  or  the 
"Food  Stamp  Act”  shall  be  to  the  Food  Stamp  Act  of 
1977,  as  amended,  Title  XIII,  Pub.  L  95-113, 91  Stat. 
958,  et  seq..  Sept.  29. 1977,  unless  otherwise 
indicated. 


business  hours  (8:30  a.m.  to  5:00  p.m., 
Monday  through  Friday)  at  500  12th 
Street,  SW.,  Washington,  D.C.,  Room 
658. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  Parts  272,  274,  276 — Sue  McAndrew, 
Chief,  Program  Standards  Branch, 
Program  Development  Division,  Family 
Nutrition  Programs,  Food  and  Nutrition 
Service,  Washington,  D.C.  20250.  Phone: 
(202) 447-6535. 

For  Part  277 — David  Hamer,  Director, 
Financial  Monitoring  and  Reporting 
Division,  Food  and  Nutrition  Service, 
Washington,  D.C.  20250.  Phone:  (202) 
447-8275. 

SUPPLEMENTARY  INFORMATION: 

State  Plan  of  Operation 

The  Department  is  proposing  to 
redesign  the  State  Plan  of  Operation 
requirements  to:  (1)  provide  State 
agencies  a  formal  method  for 
consolidating  the  major  Food  Stamp 
Program  plans;  (2)  simplify  the 
preparation  and  submittal  of  State  Plans 
of  Operation;  and  (3)  ensure  that  the 
public  has  the  opportunity  to  comment 
on  the  aspects  of  State  rulemaking 
which  directly  impact  on  the  public. 

The  proposed  regulations  would 
require  State  agencies  to  consider  major 
corrective  action  objectives,  existing 
program  deHciencies,  State  established 
goals  and  any  FNS  guidance  when 
planning  program  operations  for  the 
next  fiscal  year.  In  its  planning 
activities.  State  agencies  would  use  the 
State  Corrective  Action  Plan  as  a 
primary  planning  source  in  reviewing 
past  accomplishments,  identifying 
existing  problem  areas,  and  evaluating 
proposed  corrective  action  objectives. 
Close  coordination  between  program 
planning  and  corrective  action  planning 
would  ensure  that  the  budget  is 
supportive  in  terms  of  resource 
allocations. 

The  Department  proposes  that  FNS 
may  provide  State  agencies  guidance  in 
planning  and  budgeting  activities.  Such 
guidance  could  include  emphasis  on  the 
implementation  of  new  regulations  or  a 
corrective  action  objective  determined 
by  FNS  to  be  essential  for  an  individual 
State  to  operate  efficiently  and 
effectively  and  provide  required  service 
to  participants  or  potential  participants. 

The  Department  proposes  that  the 
State  Plan  of  Operation  consist  of  a 
Program  and  Budget  Summary 
Statement  and  narrative  attachments 
and  supporting  planning  documents 
including;  State  Corrective  Action  Plan; 
Outreach  Plan;  Disaster  Plan;  and 
Nutrition  Education  Plan  if  the  State 
elects  to  request  Federal  matching  funds 
for  conducting  a  Nutrition  Education 


Program.  An  additional  part  of  the  State 
Plan  of  Operation  would  be  a  Federal/ 
State  Agreement  containing  an 
agreement  by  States  to  administer  the 
Program  in  accordance  with  the  Food 
Stamp  Act  of  1977  and  regulations 
issued  pursuant  to  the  Act;  an 
agreement  by  States  to  implement  the 
FNS  approved  State  Plan  of  Operation; 
and  a  statement  of  FNS  responsibility 
for  administrative  cost  sharing.  Each  of 
the  components  of  the  State  Plan  of 
Operation  will  be  explained  in  detail 
later  in  this  section. 

The  Food  Stamp  Act  provides  that  the 
State  agency  of  each  State  desiring  to 
participate  in  the  Food  Stamp  Program 
shall  submit  for  approval  a  plan  of 
operation  specifying  the  manner  in 
which  such  program  wilt  be  conducted 
within  the  State  in  every  political 
subdivision.  Section  11(d),  91  Stat.  969. 
The  Act  goes  on  to  list  other  specific 
provisions  to  be  included  in  the  State 
Plan  of  Operation  such  as:  outreach; 
certification  procedures;  timeliness 
standards;  reporting  requirements; 
disaster  provisions;  etc..  Section  11(e), 

91  Stat.  970.  The  legislative  history  does 
not  give  a  clear  explanation  of  the  intent 
of  the  Act  in  terms  of  the  degree  of 
specificity  that  should  be  contained  in 
the  State  Plan  of  Operation.  However, 
the  discussion  does  imply  that  the 
Department  is  responsible  for  carefully 
monitoring  the  implementation  of  “State 
Plans  of  Operations"  to  ensure  the 
successful  accomplishment  of  the 
provisions  contained  in  the  plan.  House 
Report  No.  95-464,  95th  Congress,  1st 
Session," pp.  412-413.*  In  addition,  the 
Act  (Section  16(b),  91  Stat.  976)  and  the 
legislative  history  (House  Report,  pp. 
412-413)  make  clear  that  if  States  fail  to 
carry  out  their  plans  of  operation  or  fail 
to  make  satisfactory  progress  toward 
accomplishing  efficiency  and 
effectiveness  goals,  the  Secretary  would 
be  required  to  withhold  an  appropriate 
share  of  administrative  matching  funds. 

The  Department  believes  it  is  the 
intent  of  the  Act  that  State  Plans  of 
Operation  provide  a  means  for  FNS  to 
ensure  that  States  administer  the 
Program  in  a  manner  that  is  responsive 
to  the  needs  of  participants  and 
potential  participants,  including 
members  of  Indian  tribes  living  on 
reservations,  and  that  States  operate  a 
program  that  is  accountable  to  the 
Department.  Since  the  implementing 
regulations  of  the  Food  Stamp  Act  of 
1977,  published  October  17. 1978,  43  FR 
47846,  establish  specific  requirements 
that  mandate  the  manner  in  which  the 

’Further  references  to  the  legislative  history  of 
the  1977  Food  Stamp  Act  will  be  to  this  House 
Report  unless  otherwise  indicated. 
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Program  is  to  be  administered,  the 
Department  proposes  to  use  a  standard 
agreement  committing  States  to 
administer  the  Program  in  the  manner 
prescribed  by  FNS  instead  of  a  detailed 
reiteration  of  the  regulations  to  meet  the 
legislative  intent  for  plans  of  operation. 

Program  and  Budget  Summary 
Statement 

The  Department  is  proposing  to 
replace  the  current  State  Food  Stamp 
Program  Budget  Report  and  the  current 
"Exhibit  A”  with  a  single  Program  and 
Budget  Summary  Statement.  Ilie 
purpose  of  this  statement  is  to  provide 
States  a  standard  format  for  submitting 
a  proposed  budget  for  the  next  Federal 
fiscal  year  and  to  provide  program 
managers  with  a  concise  form  for 
immediate  reference  relative  to  State’s 
staff  allocations  (both  current  and 
proposed)  and  number  of  certification, 
hearing,  and  investigation/prosecution 
actions.  FNS  proposes  to  provide  the 
form  and  instructions  for  completion. 
The  form  would  be  divided  into  eight 
specific  fimctional  program  areas  which 
are:  Certification;  Issuance;  Performance 
Reporting  System;  Fair/Fraud  Hearings; 
Fraud  Investigations  and  Prosecutions; 
Outreach;  Training;  and  Automatic  Data 
Processing  (ADP)  activities  with  the 
reverse  side  containing  an  outline  of  the 
State  organizational  structure  which 
administers  the  Program.  The  proposed 
regulations  specify  the  information 
required  on  the  form. 

The  Department  also  considered  the 
plan  of  operation  provisions  contained 
in  Part  III  of  0MB  Circular  A-95 
regarding  the  State  Governor’s  45-day 
review  and  also  the  question  of  public 
participation  in  the  development  of 
State  Plans  of  Operation.  'These 
provisions  will  be  discussed  in  more 
detail  under  specific  headings. 

The  following  is  a  description  of  each 
of  the  proposed  components  of  the  State 
Plan  of  Operation  and  the  proposed 
submittal  requirements  for  each. 

Federal /State  Agreement 

The  Department  is  proposing  that  the 
Federal/State  Agreement  be  a  standard 
legal  agreement  between  the  State  and 
USDA.  The  agreement,  as  proposed, 
contains  three  basic  terms  to  which  the 
State  must  agree.  The  terms  are:  (1)  that 
the  State  agency  agrees  to  ^^inister 
the  program  in  accordance  with  the 
Food  Stamp  Act  and  regulations  issued 
pursuant  to  the  act,  and  to  implement 
the  FNS  approved  State  Plan  of 
Operation;  (2)  the  Civil  Rights 
Compliance  Statement;  and  (3)  an 
assurance  that  the  program  will  be 
administered  in  a  manner  that  is 
responsive  to  the  special  needs  of 


American  Indians  on  reservations.  The 
agreement  would  also  commit  FNS  to 
pay  its  share  of  administrative  costs  and 
to  carry  out  any  other  responsibilities 
delegated  to  the  Secretary  in  the  Food 
Stamp  Act. 

The  agreement  would  be  signed  by  the 
State  Governor  or  authorized  designee 
and  the  appropriate  FNS  Regional 
Administrator.  The  Department  is 
proposing  that  the  agreement  shall  be 
submitted  to  FNS  within  60  days  of  fmal 
publication  of  this  rulemaking  and  shall 
remain  in  effect  until  terminated  by 
either  the  State  agency  or  FNS. 

The  major  change  to  current 
procedures  is  that  the  proposed  budget 
would  be  submitted  to  FNS  on  August  15 
except  for  the  first  year  in  the  form  of 
the  Program  and  Budget  Summary 
Statement.  For  the  first  year,  a  date  will 
be  set  in  the  final  rule  depending  on 
actual  publication.  The  Department  is 
proposing  to  require  eight  speciHc 
functional  program  areas  and  6m  "other” 
category.  The  form  contains  a  separate 
column  for  direct  and  indirect  costs.  The 
direct  costs  are  salaries;  and  "other” 
costs  include  such  items  as  travel 
expenses,  costs  of  materials,  rent, 
equipment,  etc.  which  are  for  the 
specific  purpose  of  administration  of  the 
Food  Stamp  Program.  Salaries  would  be 
reported  as  follows:  salaries  for 
eligibility  workers  and  supervisory  staff 
(certification):  salaries  for  cashiers  and 
supervisors  (State-nm  issuance); 
salaries  for  quality  control  reviewers, 
management  evaluation  reviewers,  data 
analysis  staff,  corrective  action 
planning,  monitoring,  and  reporting 
staff,  and  supervisors  in  the 
Performance  Reporting  System;  salaries 
for  State  level  and  local  level  staff, 
reported  separately  for  Fair  and  Fraud 
Hearings;  salaries  for  investigators, 
supervisors,  and  prosecutors,  if 
appropriate;  salaries  for  State  and  local 
outreach  staff;  salaries  for  State  and 
local  training  staff;  salaries  for  State  and 
local  ADP  staff;  and  “other”  staff 
salaries  for  each  of  these  categories 
reported  as  one  cost  and  any  staff 
performing  State  agency  functions 
which  cannot  be  included  in  any  of  the 
designated  functional  program  areas,  for 
instance,  management  positions  at  the 
State  or  local  levels  with  overall 
supervisory  responsibilities,  such  as  a 
Food  Stamp  Program  Director.  The 
indirect  costs  are  those  incurred  jointly 
for  the  purpose  of  administering  several 
programs  and  a  pro  rata  share  is 
assigned  to  the  Food  Stamp  Program. 
Indirect  costs  include  overhead  costs 
such  as  equipment,  rent,  etc.  incurred 
and  distributed  by  the  Statewide  Cost 
Allocation  Plan  which  are  independent 


of  the  actual  workload  processing. 
Workload  processing  refers  to  activities 
directly  involved  in  the  certification  of 
applicant  households  and  issuance  of 
coupons  to  such  households. 

llie  Program  and  Budget  Summary 
Statement  should  be  of  particular 
interest  to  State  agencies.  The 
Department  encourages  a  careful  revievy 
of  the  regulations  on  these  matters  by 
interested  parties. 

Org6iiiizational  Chart 

The  Department  is  proposing  that  the 
organization  chart  will  provide  most  of 
the  data  submitted  currently  on  the 
Exhibit  A  of  the  Plan  of  Operation.  'This 
outline  will  provide  FNS  current 
information  as  to  the  State’s 
administrative  structure  responsible  for 
overall  program  operations  and  would 
include;  position  of  the  head  of  the  State 
agency  responsible  for  administering  the 
Food  Stamp  Program  in  relation  to  the 
overall  State  organizational  structiu'e; 
description  of  the  organizational 
structure  through  which  the  State 
agency  will  administer  and  operate  the 
Food  Stamp  Program  including  whether 
the  Program  is  State,  Coimty,  locally  or 
regionally  administered  and  whether 
workers  have  single  or  multi-program 
functions;  funding  arrangement  (State, 
county,  local)  for  State  agency  portion  of 
administrative  costs;  position  within  the 
State  organizational  structure  of  the 
Performance  Reporting  System  (PRS) 
coordinator;  and  if  quality  control 
reviewers  have  single  or  multi-program 
fimctions;  identification  of  the  person  or 
panel  designated  as  the  hearing 
authority  and  whether  the  same  ofhcials 
conduct  both  fair  and  fraud  hearings;  the 
organizational  entity  responsible  for 
corrective  action;  position  of  the  training 
coordinator  and  whether  this  is  a  full  or 
part-time  position. 

Planning  Documents 

The  following  are  brief  descriptions  of 
the  planning  documents  which  are 
proposed  as  a  part  of  the  State  Plan  of 
Operation.  In  addition,  the  proposed 
submittal  dates  of  each  document  are 
included. 

State  Corrective  Action  PLan 

The  Department  will  establish  the  due 
date  for  the  initial  State  Corrective 
Action  Plan  in  the  final  Performance 
Reporting  System  regulations.  The  plan 
is  discussed  in  detail  in  those 
regulations.  (See  44  FR  21504).  The 
primary  changes  in  the  corrective  action 
process  are  in  the  format  of  the  plan, 
submittal  requirements,  and  the 
distinction  between  deBciencies  which 
are  to  be  addressed  in  either  the  State 
Corrective  Action  Plan  or  the  Project 
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Area  Corrective  Action  Plan.  The 
Department  is  proposing  that  the  initial 
State  Corrective  Action  Plan  shall 
remain  in  effect  imtil  such  time  as  all 
deficiencies  in  program  operations  have 
been  eliminated,  with  States  submitting 
updates  to  FNS  for  approval  within  60 
days  of  identification  of  new 
deficiencies.  In  the  development  of  the 
new  system,  the  Department  intends  to 
reduce  paper  work  flow  and  decrease 
preparation  and  approval  time,  thereby 
placing  a  greater  emphasis  on  correcting 
deficiencies.  The  Department  also 
intends  that  this  type  of  process  will 
enable  a  closer  coordination  between 
the  budget  and  the  corrective  action 
plan. 

Outreach  Plan 

The  Outreach  Plan  would  be 
submitted  to  FNS  for  approval  no  later 
than  July  1  of  each  year.  The  Outreach 
Plan  would  now  be  required  one  time 
per  year  rather  than  semiannually  as 
required  by  the  current  regulations. 
Specific  requirements  for  the  Outreach 
functions,  as  well  as  requirements  for 
the  Outreach  Plan,  are  included  in  the 
proposed  regulations  published  on  April 
10. 1979  (44  FR  21541). 

Disaster  Plan  (Reserved) 

Proposed  regulations  on  Disaster 
Plans  are  currently  being  drafted  and 
will  be  issued  separately  from  this 
rulemaking.  The  submittal  procedures 
which  may  include  prior  public  comment 
will  be  included  in  those  regulations. 

Nutrition  Education  Plan 

The  Department  wishes  to  encourage 
nutrition  education  efforts  in  the  States 
in  addition  to  those  specifically  required 
in  Sections  ll(e)(15)  and  11(f)  of  the  Act. 
For  this  reason,  the  Department  is 
proposing  that  if  States  elect  to  request 
Federal  matching  funds  to  conduct 
nutrition  education  programs  for  Food 
Stamp  Program  participants,  a  Nutrition 
Education  Plan  shall  be  submitted  to 
FNS  for  approval  prior  to  the  funding  of 
the  nutrition  education  program.  The 
Department  is  proposing  that  the  plan, 
which  would  be  a  new  requirement, 
contain  the  number  and  position  of  staff 
that  w'ill  be  performing  nutrition 
education.  The  position  of  the  staff 
refers  to  the  individual's  occupational 
specialty  such  as  nutritionist,  food 
program  specialist,  home  economist, 
public  information  specialist,  etc.  In 
addition,  the  Department  proposes  that 
States  describe  the  type  of  activities 
that  \yili  be  used  in  conducting  nutrition 
education  programs.  The  Department 
intends  that  nutrition  education 
programs  should  be  directed  to  Food 
Stamp  Program  applicants  and 


participants  and  should  not  conflict  with 
USDA  Extension  Service  efforts  in  the 
State.  Federal  financial  management 
reviews  will  include  an  examination  of 
these  activities  to  ensure  that  staff  and 
related  activities  funded  by  FNS  are 
directed  to  Food  Stamp  Program 
applicants  and  participants.  The  initial 
Nutrition  Education  Plan  would  be 
submitted  and  have  FNS  approval  prior 
to  the  expenditure  of  FNS  funds  and 
would  then  be  submitted  amiually. 

State  Governor’s  45  Day  Review 

In  the  revision  of  the  State  Plan  of 
Operation  requirements,  the  Department 
also  considered  the  plan  of  operation 
provisions  contained  in  Part  III  of  OMB 
Circular  A-95  regarding  the  requirement 
that  State  Plans  of  Operation  must  be 
submitted  to  the  State  Governor 
allowing  for  a  45  day  review  and 
comment  period.  The  Department  is 
proposing  that  only  the  Federal/State 
Agreement  be  subject  to  the  45  day 
review  and  comment  period,  not  the 
supporting  planning  documents.  The 
Federal/State  Agreement  formalizes 
those  portions  of  the  State  Plan  of 
Operation  which  are  currently  subject  to 
the  Governor’s  review.  Therefore,  the 
proposal  would  maintain  the  status  quo. 
The  individual  planning  documents  on 
particular  food  stamp  program  aspects 
such  as  Outreach  and  Nutrition 
Education,  would  be  treated  as 
attachments  to  the  Plan  of  Operation 
that  are  now  submitted  directly  to  FNS 
for  approval. 

Public  Comment 

In  revising  the  State  Plan  of 
Operations  requirements,  one  of  the 
Department's  basic  concerns  was  public 
comment  into  the  development  of  the 
State  Plan  of  Operation.  Therefore,  the 
Department  carefully  analyzed  and 
evaluated  existing  methods  used  by 
States  in  soliciting  public  comment  as 
well  as  carefully  weighing  other 
methods. 

Since  the  Department  is  proposing  to 
revise  the  basic  structure  of  the  State 
Plan  of  Operation  from  a  single 
document  to  a  plan  consisting  of  several 
components,  it  was  necessary  to 
determine  first  which  components  of  the 
plan  should  require  public  comment 
prior  to  submittal  to  FNS.  In  making  this 
determination,  the  Department  primarily 
considered  which  components  directly 
impact  on  the  public  versus  those 
components  that  pertain  strictly  to  State 
administration  where  the  State  is  bound 
by  the  Act  or  FNS  regulations.  The 
Department  concluded  that  the 
Outreach  Plan  and  the  Nutrition 
Education  Plan  directly  affect  the  public 
and  should  require  public  comment  prior 


to  submittal  to  FNS  and  that  the  other 
components,  are  mandated  in  general  by 
the  Act  or  FNS  Regulations.  Therefore, 
the  Department  believed  that  since  the 
FNS  regulations  have  been  promulgated 
through  proposed  rulemaking,  it  would 
not  be  necessary  to  mandate  that  States 
issue  those  areas  again  for  public 
comment.  State  agencies  may  provide 
the  public  with  the  opportunity  to 
comment  on  all  State  Plan  of  Operation 
components  provided  that  the 
documents  are  submitted  to  FNS  within 
the  timeframes  established  by  the 
regulations. 

The  Department  would  welcome 
comments  about  the  components  of  the 
State  Plan  of  Operation  which  should  be 
issued  for  public  comment.  The 
Department  then  carefully  analyzed  the 
methods  to  be  used  in  obtaining  public 
comment  on  the  Outreach,  and  Nutrition 
Education  Plans.  Methods  for  obtaining 
public  comment  which  were  considered 
by  the  Department  included:  procedures 
set  out  in  State  Administrative 
Procedures  Act;  review  of  the  plans  by 
State  Welfare  Advisory  Councils; 
publication  of  the  proposed  plans  in  the 
media  which  has  sufficient  coverage  to 
assure  reaching  all  local  areas;  public 
hearings  at  the  State  and  local  levels; 
notification  to  all  food  stamp 
households;  and  notification  to  all 
Outreach  groups.  In  considering  these 
methods,  the  Department  was 
concerned  about  implementation 
schedules,  costs  to  the  State  and  the 
Department,  and  maximum  benefits  to 
participants  and  potential  participants. 

The  Department  proposes  that  all 
State  agencies  annually  publicize  in  the 
media  when  the  Outreach  Plan  is 
available  for  public  comment  prior  to 
submittal  to  FNS.  The  Nutrition 
Education  Plan  would  be  made 
available  for  public  comment  prior  to 
the  State  agency’s  request  for  food 
stamp  administrative  matching  funds. 
State  agencies  would  then  have  the 
following  options  for  obtaining  public 
comment;  following  the  procedures  of 
the  State  Administrative  Procedures  Act 
if  the  Act  includes  procedures  for 
obtaining  public  comment  on  food  stamp 
matters;  publication  of  a  summary  of  the 
applicable  proposed  plan  or  guideline  in 
the  media  including  instructions  on  how 
to  obtain  a  complete  copy  of  the  plan  or 
guideline,  as  well  as  notification  to  all 
Outreach  groups,  inviting  public 
comment  for  at  least  30  days;  or 
Statewide  public  hearing(s)  at  least  once 
per  year. 

Public  comment  on  the  Outreach  Plan 
must  be  solicited  no  later  than  the 
beginning  of  fiscal  year  1981  under  the 
proposed  rule. 
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The  Department  encourages  direct 
and  continuing  dialogue  between  State 
agencies  and  the  public,  and  encourages 
States  to  use  additional  methods  for 
obtaining  public  comment.  Examples  of 
other  methods  include  but  are  not 
limited  to  welfare  advisory  councils  and 
other  existing  non-statutory  procedures 
for  soliciting  public  comment. 

These  proposed  regulations  include 
procedures  on  submission  of  revisions  to 
the  budget  portion  of  the  Program  and 
Budget  Summary  States.  These 
procedures  were  formerly  in  §  275.12 
and  do  not  add  any  additional 
requirements. 

Operating  Guidelines 

In  addition  to  the  State  Plan  of 
Operation  and  its  components,  the 
Department  proposes  that  State 
agencies  be  required  to  submit  operating 
guidelines.  The  guidelines  would  cover 
in  more  detail  the  administrative 
procedures  in  the  Plan  and  provide  a 
.description  of  the  technical  means  the 
State  uses  to  carry  out  the  terms  of  the 
Plan.  The  operating  guidelines  would 
cover  the  following  topics;  certiHcation 
of  households;  issuance,  accountability, 
and  reconciliation;  a  description  of  the 
Performance  Reporting  System;  a 
description  of  the  training  program;  a 
description  of  the  methods  to  be  used 
for  obtaining  public  comment;  a 
description  of  the  fair/fraud  hearing 
procedures  used  if  such  procedures  are 
not  discussed  in  the  certification 
material;  and  a  description  of  the 
ongoing  consultation  with  Indian  tribal 
organizations  regarding  the  operation  of 
the  program  on  reservations.  Directions 
in  these  program  areas  are  currently 
provided  by  States  mainly  through  the 
handbooks,  manuals,  and  instructions 
used  to  carry  out  these  functions.  This> 
rulemaking  proposes  to  continue  this 
method  of  submission  unless  the  State 
uses  FNS  developed  material. 

The  operating  guidelines  would,  as 
now,  be  submitted  to  FNS  for  approval. 
FNS  would  be  required  to  either  approve 
or  deny  the  operating  guidelines, 
provide  comments,  or  acknowledge 
receipt  of  the  guidelines  and  request 
further  information  within  30  days  of 
receipt.  If  no  action  was  taken  by  FNS 
within  those  30  days,  the  State  agency 
could  assume  that  the  guidelines  are 
approved.  The  guidelines  would  provide 
FNS  with  a  readily  available 
management  tool  to  evaluate  actual  day- 
to-day  operations.  They  are  also  an 
important  means  to  ensure  that  the 
material  in  use  by  eligibility  workers, 
issuance  personnel,  etc.  are  in 
compliance  with  the  Act,  the  regulations 
and  the  State  Plan. 


While  the  operating  guidelines  would 
not  be  submitted  for  ^e  Governor’s 
review  due  to  their  technical  nature  and 
volume,  certain  specific  portions  would 
be  subject  to  public  comment.  The  same 
methods  for  soliciting  comments  on 
Plans  which  were  discussed  earlier  are 
also  proposed  to  be  used  for  the 
operating  guidelines.  The  proposed 
regulations  list  the  areas  which  would 
be  required  to  be  open  to  public 
participation  but  state  that  these  are  the 
minimum  requirements.  These  areas  are: 
procedures  implementing  FNS  approved 
waivers  of  regulatory  requirements; 
procedures  implementing  regulatory 
provisions  that  allow  the  State  a  choice 
(e.g..  State  or  local  level  hearings;  the 
type  of  issuance  system);  procedures  in 
the  training  program  that  provide  for 
public  participation  at  formal  training 
sessions  and  for  training  of  outreach 
workers  and  volunteers.  Public  comment 
on  these  areas  and  any  others  the  State 
chooses  to  include  must  be  solicited  no 
later  than  the  beginning  of  FY 1981. 
Further,  this  rulemaking  proposes  that 
these  parts  of  the  operating  guidelines 
be  available  for  comment  every  other 
year.  The  State  may  request  comment 
on  the  operating  guidelines  conciirrent 
with  requesting  comments  on 
components  of  the  State  Plan  of 
Operation. 

The  Department  is  responsible  for 
ensuring  that  State  agency 
administration  of  the  Program  operates 
efficiently  and  effectively  and  provides 
maximum  service  to  participants  and 
potential  participants.  Therefore, 
regulations  issued  pursuant  to  the  Food 
Stamp  Act  of  1977  are  specific  in  terms 
of  standards  for  the  implementation  of 
new  program  requirements.  However, 
due  to  the  tremendous  variances  in 
States’  climates,  and  geographies  and 
other  circumstances,  there  may  be 
instances  in  which  States  may  need  to 
deviate  from  certain  of  these 
requirements  to  more  effectively  and 
efficiently  administer  the  Program. 

This  rulemaking  proposes  that  FNS  be 
authorized  to  grant  waivers  from 
specific  requirements  under  the 
following  conditions:  (1)  the  regulations 
cannot  be  implemented  due  to 
extraordinary  temporary  situations  such 
as  a  sudden  increase  in  caseload  due  to 
loss  of  SSI  cash-out  status:  (2)  FNS 
determines  that  the  deviation  would 
result  in  more  effective  and  efficient 
administration;  (3)  a  unique  geographic 
or  climatic  condition  exists  that 
precludes  effective  implementation  of  a 
regulatory  provision,  or  (4)  it  would 
further  a  demonstration  being  conducted 
by  another  Federal  agency.  Ilie 
proposed  regulations  also  delineate  the 


circumstances  under  which  FNS  would 
not  approve  a  waiver,  for  example, 
where  the  waiver  would  be  inconsistent 
with  the  Act.  would  result  in  denial, 
reduction,  or  delay  of  benefits,  or  would 
deny  a  participant  or  potential 
participant  due  process  protection  under 
the  Act  or  regulations,  llie  regulations 
further  provide  limitations  on  the  period 
of  time  for  which  a  deviation  is 
authorized. 

Waivers  would  be  approved  for  up  to 
one  year  with  extensions  granted  if  the 
State  submits  appropriate  justification 
with  the  State  Plan.  The  regulations 
propose  the  minimum  contents  for  the 
request  for  a  waiver  which  must  justify 
and  demonstrate  to  FNS  the  need  for  Ae 
waiver  in  terms  of  making  Program 
administration  more  effective  and 
efficient.  In  addition,  the  request  for  a 
waiver  would  have  to  discuss  how  the 
caseload  or  potential  caseload  would  be 
affected,  including  identification  of  the 
-  characteristics  (i.e.,  urban;  rural;  specific 
geographic  areas)  of  the  affected 
caseload.  Further,  a  time  period  for 
which  the  waiver  is  needed  would  be 
required  to  be  indicated  and  a  thorough 
explanation  of  the  proposed  alternative 
given.  The  waiver  request  would  be 
subject  to  public  comment  if  FNS 
determines  that  the  waiver  will  have 
major  direct  impact  on  participants. 

It  is  proposed  that  exceptions  to  the 
service  standards  be  handled  in 
accordance  with  the  provisions  of 
§  272.5,  rather  than  under  the  waiver 
provisions  in  §  272.3(c). 

Reconciliation  Report 

’The  Department  proposes  to  add  a 
new  report  for  all  State  agencies  with 
ATP  systems.  This  report  would  record 
the  results  of  the  reconciliation  of 
transacted  A’TP’s  to  the  HIR  master  file. 
The  identification  of  all  unreconciled 
ATP’s  will  enable  the  States  and  the 
Department  to  establish  the  liabilities 
for  those  issuances  and  will  allow  the 
Department  to  monitor  any  corrective 
action  or  claims  action  taken  by  the 
State  agencies.  The  Department  is 
proposing  that  the  report.  Form  FNS-46, 
Reconciliation  Report,  would  be 
completed  at  the  level  of  the  State 
agency  which  maintains  the  HIR  master 
file  and  conducts  the  reconciliation 
activity.  The  report  would  be  submitted 
to  FNS  so  that  it  would  be  received  by 
FNS  not  later  than  45  days  following  the 
end  of  the  report  month. 

State  Agency  Liabilities  and  Federal 
Sanctions 

Part  276  of  the  regulations  proposes 
State  agency  financial  liabilities  and  the 
types  of  fiscal  sanctions  and  other 
actions  FNS  would  apply  pursuant  to 
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the  authority  of  Sections  11  (g)  and  (h) 
and  16(b]  of  the  Food  Stamp  Act 
whenever  the  State  agency  fails  to 
operate  the  program  in  an  efficient  and 
effective  manner.  In  addition,  this  part 
pursuant  to  Section  14  of  the  Act 
provides  that  State  agencies  aggrieved 
by  a  claim  shall  be  afforded  a  review  by 
the  Department. 

The  sections  included  in  this  part  are: 
(1)  Responsibilities  and  Rights;  (2)  State 
Agency  Liabilities;  (3)  Negligence;  (4) 
Suspension/Disallowance  of 
Administrative  Funds;  (5J  Injunctive 
Relief;  and  (6)  Administrative  Review 
Process.  The  section  establishing 
absolute  State  agency  liabilities  should 
be  of  special  interest  to  State  agencies, 
coupon  issuers,  and  bulk  storage  points; 
the  administrative  review  process 
should  be  of  special  interest  to  State 
agencies  whereas  the  other  sections  are 
of  interest  to  State  agencies  and  the 
public  in  general. 

In  the  development  of  these 
regulations,  the  Department  carefully 
considered  the  current  liability  and 
sanction  policies  in  addition  to  new 
requirements  mandated  by  the  Food 
Stamp  Act  of  1977.  The  Department 
encourages  interested  parties  to 
carefully  review  and  examine  these 
proposed  regulations  and  submit 
specific  and  detailed  comments. 

Sections  276.3,  276.6,  and  277.15  (then 
designated  as  277.16)  have  already  been 
published  as  emergency  final  rules. 

§  §  276.3  and  276.6  were  published  on 
June  8, 1979  (44  FR  33380)  and  §  277.15 
(as  §  277.16)  on  August  10. 1979  (44  FR 
47037).  There  are  only  minor  differences 
between  these  sections  as  now 
proposed  and  as  previously  published, 
and  comments  already  received  in 
response  to  the  earlier  rulemakings  will 
be  considered. 

Responsibilities  and  Rights 

In  order  to  ensure  compliance  with  the 
Food  Stamp  Act,  regulations  issued 
Pursuant  to  the  Act  and  the  FNS 
approved  State  Plan  of  Operation,  the 
Department  proposes  that  FNS  bill  State 
agencies  for  certain  losses.  The  claims 
would  be  based  on  either  coupon  losses 
or  negligence.  Coupon  losses  would 
result  in  absolute  liability  on  the  part  of 
the  State  agency.  For  overissuances  of 
coupons  resulting  from  State  agency 
negligence  or  fraud,  the  State  agency 
would  pay  to  FNS  a  sum  equal  to  the 
amount  issued  as  a  result  of  the 
negligence  or  fraud  as  required  by 
Section  11(h)  of  the  Act.  A  State 
agency’s  failure  to  administer  an 
efficient  and  effective  program  would, 
under  the  proposed  rules,  result  in 
suspension  of  administrative  funds 
which  could  be  returned  if  corrective 


actions  were  completed  in  a  timely 
fashion,  a  disallowance  of 
administrative  funds  which  would  not 
be  returned  to  the  State  agency  or  both  a 
suspension  and  a  disallowance  of  funds. 
In  addition.  Section  11(g)  of  the  Act 
authorizes  the  Secretary  to  request  the 
Justice  Department  to  seek  injunctive 
relief  to  bring  a  State  agency  into 
compliance  with  Federal  law  or 
regulation.  To  effectuate  the  provisions 
of  Section  14  of  the  Act,  the  proposed 
regulations  would  provide  procedures 
under  which  State  agencies  would  have 
the  right  to  appeal  all  claims  and  be. 
afforded  a  review  by  a  designee  of  the 
Secretary.  State  agencies  would  also 
have  the  right  to  receive  a  notice  of  a 
claim  and  an  opportunity  to  submit 
information  in  support  of  their  position 
within  10  days  of  the  date  of  delivery  of 
the  notice.  Section  14  of  the  Act  also 
provides  that  State  agencies  may  seek 
judicial  review  of  any  final 
administrative  determination  on  a  claim 
against  a  State  agency.  In  addition  to  a 
general  statement  of  responsibilities  and 
rights  regarding  claims  and  sanctions 
against  State  agencies,  the  proposed 
regulations  contain  a  detailed 
explanation  of  each  component  in  the 
process. 

State  Agency  Liabilities 

The  Food  Stamp  Act  of  1977  provides 
that,  “the  State  agency  shall  be 
responsible  to  the  Secretary  for  any 
financial  losses  involved  in  the 
acceptance,  storage,  and  issuance  of 
coupons.”  Section  7(f),  91  Stat.  968,  7 
U.S.C.  2016(f).  The  Department  is 
proposing  to  retain  most  of  the 
regulatory  language  regarding  State 
agency  financial  liabilities  for  losses  of 
this  type.  The  proposed  regulations  have 
deleted  references  to  cash  losses  from 
cash  collected  as  a  purchase 
requirement  since  a  cash  purchase 
requirement  will  no  longer  be  collected 
from  participants. 

The  coupon  shortages  and  losses 
which  the  Department  is  proposing  to 
hold  States  liable  for  would  be 
determined  from  the  Food  Coupon 
Accountability  Report  (Form  FNS-250) 
and  its  supporting  documents  and  the 
Reconciliation  Report  (Form  FNS-46). 
The  coupon  shortages  and  losses  are 
specified  in  §  276.1(a)(1)  of  the 
regulations.  Examples  include  but  are 
not  limited  to:  coupon  losses  as  a  result 
of  cashier  errors  such  as  errors  in 
counting  coupon  books;  thefts:  and 
duplicate  ATT  transactions  caused  by 
State  agency  error,  and  losses  of 
coupons  due  to  unexplained  causes. , 
Also  included  in  this  category  of  State 
agency  liabilities  specifically  imposed 
by  Section  7(f)  of  the  Act  are  those 


losses  identified  in  §  273.18  of  the 
October  17, 1978  regulations  which 
identiHed  certain  program  losses  for 
which  the  participant  will  not  be  held 
liable.  Examples  of  these  types  of  losses 
include  but  are  not  limited  to:  Federal 
losses  because  a  household  continued  to 
receive  food  stamp  allotments  after  its 
certification  period  expired;  transaction 
of  expired  ATP  cards;  and 
overissuances  to  households  which  did 
not  receive  food  stamp  benefits  at  a 
reduced  level  because  its  public 
assistance  grant  changed  and  the  State 
agency  failed  to  act.  These  liabilities 
may  be  determined  from  audits, 
investigations.  Performance  Reporting 
System  Reviews  and  other  Federal 
reviews.  The  Department  believes  that 
these  provisions  are  appropriately 
included  in  the  liability  policy  since  the 
Act  delegates  to  State  agencies  the 
responsibility  for  the  issuance  of 
coupons. 

The  Department  is  also  proposing  that 
States  are  liable  for  cash  losses  when 
monies  collected  by  the  State  agency 
from  participant  claims  have  been  lost, 
stolen,  or  otherwise  not  remitted  to  FNS 
by  the  State  agency.  This  provision  is 
proposed  to  be  added  to  the  liability 
policy  to  encourage  States  to  exercise 
controls  over  monies  collected  from 
participant  claims  to  ensure  that  such 
monies  are  remitted  to  FNS  promptly. 

In  response  to  concerns  expressed  by 
State  agencies  in  the  past,  the 
Department  proposes  a  provision  in  the 
court  suit  liabilities  section  which 
provides  that  whenever  FNS  is  sued  in  a 
Federal  Court  in  any  matter  involving  its 
administration  of  the  Program,  all  State 
agencies  would  be  advised  of  such  suit 
and  of  the  areas  of  Food  Stamp  Program 
policy  that  are  in  the  complaint. 

Negligence 

The  Food  Stamp  Act  of  1977  provides 
that  “If  the  Secretary  determines  that 
there  has  been  negligence  or  fraud  on 
the  part  of  State  agency  in  the 
certification  of  applicant  households,  the 
State  shall,  upon  request  of  the 
Secretary,  deposit  into  the  Treasury  of 
the  United  States,  a  sum  equal  to  the 
face  value  of  any  coupon  or  coupons 
issued  as  a  result  of  such  negligence  or 
fraud.”  SecUon  11(h),  91  Stat.  973,  7 
U.S.C.  2020(h).  The  major  difference  in 
this  provision  from  the  current  law  is 
that  the  term  “gross  negligence”  has 
been  changed  to  “negligence.”  The 
House  Report  indicates  that  by  reducing 
“gross  negligence”  to  “negligence”,  FNS 
should  be  able  to  collect  an  increased 
number  of  program  losses.  House 
Report,  p.  398.  When  determining  losses, 
the  Department  intends  to  use  the 
negligence  provision  when  an  actual 
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loss  has  been  documented,  or  when  the 
loss  of  funds  has  been  determined 
through  the  use  of  a  statistically  valid 
projection.  The  proposed  regulations 
cite  three  circumstances  in  which  FNS 
would  impose  a  negligence  billing. 

The  first  circumstance  would  occur 
when  the  State  agency  disregards  any 
food  stamp  program  requirement 
contained  in  the  Act  of  1977,  FNS 
regulations  issued  pursuant  to  the  Act, 
or  the  State  agency’s  FNS-approved 
State  Plan  of  Operation  and  the  action 
or  failure  to  take  action  results  in  a  loss 
of  Federal  funds.  The  Department 
intends  this  provision  to  include  actions 
in  which  the  State  agency  disregards  a 
requirement  or  the  State  agency 
negligently  fails  to  fulfill  a  requirement. 
An  example  is  a  State  agency  which 
does  not  implement  the  new  resource 
requirement  on  licensed  vehicles,  or 
does  not  establish  appropriate  claims 
against  household  who  have  been 
overissued  benefits. 

The  second  action  that  would  lead 
FNS  to  use  the  negligence  billings  is  an 
instance  where  a  State  agency 
implements  a  procedure  which  deviates 
from  FNS  requirements  without 
obtaining  prior  FNS  approval  and  the 
procedure  results  in  a  loss  of  Federal 
funds.  As  an  example,  if  a  State  agency 
which  used  an  inflated  and  unapproved 
standard  utility  allowance  and 
households  were  thereby  overissued 
benefits,  FNS  could  proceed  with  a 
negligence  billing  to  recover  the  value  of 
the  overissuance  of  coupons. 

I'he  third  general  action  which  could 
result  in  a  negligence  billing  would  be  a 
State  agency's  failure  to  implement  and 
maintain  proper  controls  over  the 
certification  of  households  and  issuance 
of  coupons  and  such  failure  results  in  a 
loss  of  Federal  funds.  Examples  of  this 
failure  include  but  are  not  limited  to: 
instances  where  State  agencies  fail  to 
maintain  proper  computer  controls;  fail 
to  adequately  supervise  certification 
procedures  or  fail  to  provide  security 
and  control  over  accountable 
documents. 

The  Department  may  establish 
negligence  billings  when  an  identifiable 
loss  of  Federal  funds  occurs  as  a  result 
of  circumstance  noted  above  and  the 
loss  is  not  an  absolute  State  agency 
liability  specified  in  §  276.2.  While  the 
regulations  reflect  the  legislative 
changes  from  gross  negligence  to 
negligence,  the  Department  does  not 
intend  to  establish  a  negligence  billing 
for  all  losses  of  Federal  funds. 
Consideration  would  be  given  to  the 
circumstances  causing  the  loss  and  the 
steps  the  State  agency  took  to  prevent 
the  loss  from  recurring  before 
determining  negligence.  However,  the 


right  to  make  a  negligence  determination 
is  reserved  solely  to  FNS.  FNS  may  also 
process  negligence  billings  concurrently 
with  sanctions  against  State  agencies 
affecting  administrative  funds. 

If  a  State  agency  fails  to  implement  or 
maintain  a  required  control  and  the 
failure  results  in  a  loss  of  Federal  funds, 
FNS  may  also  issue  warnings  and 
intitiate  the  sanction  process. 

The  Department  intends  that  failure 
by  the  State  agency  to  remit  payment  on 
demand  by  FNS  may  result  in  offsets  to 
the  Letter  of  Credit  as  specified  in 
§  277.16(c). 

The  proposed  regulations  also  contain 
a  fraud  provision  specifying  that 
employees  of  the  State  agency 
committing  fraud  shall  be  subject  to  the 
penalties  prescribed  in  §  271.5(b).  The 
Department  also  intends  that  State 
agencies  are  liable  for  Federal  losses  as 
a  result  of  fraud  on  the  part  of  an 
employee  or  an  agent  of  the  State 
agency. 

Suepension/Disallowance  of 
Administrative  Funds 

Section  16(b)  of  the  Act  provides  in 
part  that  if  the  Secretary  determines  that 
a  State  has  failed  without  good  cause  to 
meet  any  of  the  Secretary’s  standards 
established  pursuant  to  that  section,  or 
has  failed  to  carry  out  the  approved 
State  Plan  of  Operation,  the  Secretary 
shall  withhold  such  portion  of  the 
Federal  funds  otherwise  payable  to  the 
State  for  administrative  oases  as  he 
determines  to  be  appropriate.  The 
House  Report  states  that  this  penalty  is 
intended  to  provide  a  significant 
financial  incentive  for  States  to  improve 
overall  program  management.  The 
report  further  provides  that  States  shall 
have  the  opportunity  to  demonstrate 
“good  faith"  efforts  of  accomplishing 
their  plans  before  funds  would  be 
reduced.  Therefore,  the  Department  is 
proposing  to  retain  a  warning  process 
and  to  add  a  suspension  provision  to 
ensure  that  States  have  the  opportunity 
to  correct  problems  prior  to  losing  the 
Federal  share  of  administrative  funds 
through  a  sanction  process.  Suspension 
of  funds  is  defined  as  withholding  funds 
from  the  letter  of  credit  pending 
compliance  by  the  State  agency  with  a 
specific  program  requirement.  Under  the 
proposed  suspension  provision,  if  FNS 
suspends  funds,  and  the  State  agency 
comes  into  compliance  within  specified 
timeframes,  the  money  held  in 
suspension  would  be  restored.  However, 
if  the  State  agency  fails  to  comply,  the 
funds  would  be  disallowed  from  the 
Letter  of  Credit. 

Disallowance  is  defined  as  the 
permanent  removal  of  administrative 
funds  from  the  State’s  Letter  of  Credit 


based  on  a  determination  by  FNS  that  a 
State  agency  has  been  inefficient  or 
ineffective  in  its  administration  of  a 
food  stamp  program  requirement.  Under 
the  proposal,  FNS  would  also  stipulate 
the  amount  of  the  disallowance  which 
could  be  some  or  all  of  the  Federal  share 
of  one  or  more  cost  categories  in  the 
State  agency’s  food  stamp 
administrative  budget.  In  addition,  FNS 
would  have  the  option  of  taking  money 
from  another  cost  category  or  all  or  a 
portion  of  the  entire  Letter  of  Credit  if 
the  disallowance  is  based  on  a  finding 
that  the  State  agency  failed  to  take  a 
required  action.  The  Department  further 
proposes  that  funds  may  be  disallowed 
after  having  been  suspended  or  funds 
may  be  disallowed  in  certain  cases 
without  first  being  suspended. 

In  the  warning  process,  the 
Department  is  proposing  to  eliminate  the 
informal  warning  and  to  use  instead  an 
advance  notification  prior  to  the 
issuance  of  the  formal  warning.  The 
difference  is  that  the  advance 
notification  does  not  contain  a 
predetermined  time  period  that  FNS  will 
allow  States  to  correct  a  deficiency  or 
deficiencies.  The  Department  is 
proposing  that  the  period  of  the  advance 
notification  may  vary  depending  on  the 
nature  of  the  deficiency.  There  may  be 
instances  where  FNS  would  allow  30 
days  for  a  satisfactory  response  prior  to 
issuing  a  formal  warning,  while  there 
may  be  instances  in  which  FNS  would 
issue  an  advance  notification  and  allow 
as  short  a  period  as  24  hours  for 
correction  of  a  deficiency  before  issuing 
a  formal  warning.  In  deleting  the. 
informal  warning.  States  retain  a 
reasonable  period  of  time  to  correct 
deficiencies  and  have  a  new  opportunity 
to  challenge  a  decision  by  FNS  through 
an  administrative  review  following  the 
disallowance  of  Federal  funds. 

The  content  of  the  formal  warning 
remains  basically  the  same  in  these 
proposed  regulations  except  that  a 
formal  warning  would  now  indicate 
whether  FNS  plans  to  suspend  or 
disallow  Federal  funds,  or  possibly  take 
both  actions. 

State  agencies  shall  be  afforded  an 
opportunity  to  have  an  administrative 
review  after  being  notified  by  certified 
mail  or  personal  service  that  Federal 
funds  have  been  disallowed.  State 
agencies  would  not  have  the  opportunity 
to  appeal  suspension  action  under  the 
administrative  review  process  because 
until  funds  are  disallowed  no  claim 
actually  exists. 

Injunctive  Relief 

The  Food  Stamp  Act  provides  in  part 
that.  “If  the  Secretary  determines  that  in 
the  administration  of  the  Food  Stamp 
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Program  there  is  a  failure  by  a  State 
agency  to  comply  with  any  of  the 
provisions  of  this  Act,  the  regulations 
issued  pursuant  to  this  Act,  or  the  State 
Plan  of  Operation,  the  Secretary  shall 
immediately  inform  such  State  agency  of 
such  failure  and  shall  allow  the  State 
agency  a  specified  period  of  time  for  the 
corrective  action  of  such  failure.  If  the 
State  agency  does  not  correct  such 
failure  within  that  specified  period,  the 
Secretary  may  refer  the  matter  to  the 
Attorney  General  with  a  request  that 
injunctive  relief  be  sought  to  require 
compliance  by  the  State  agency." 

Section  11(g).  91  Stat.  973,  7  U.S.C. 
2020(g].  This  statutory  provision  is  self 
implementing  and  does  not  require 
regulatory  promulgation.  It  is  restated  in 
the  regulations,  however,  in  order  that 
they  will  set  forth  a  comprehensive 
listing  of  potential  sanctions  against 
State  agencies  for  deKciencies  in  the 
operation  of  the  program.  « 

The  Department  interprets  this 
provision  as  a  mechanism  for  enforcing 
Federal  policies  in  an  expedited  manner. 
As  a  result,  the  regulatory  proposal  for 
implementing  injunctive  relief  is  quite 
broad  in  scope.  The  Department  is 
proposing  to  request  injunctive  relief  to 
enforce  compliance  with  the  Food 
Stamp  Act  of  1977,  regulations  issued 
pursuant  to  the  Act  or  an  FNS  approved 
State  Plan  of  Operation.  FNS  would 
provide  a  written  notice  to  the  State 
agency  that  it  will  seek  injunctive  relief 
if  corrective  action  is  not  Uken  within  a 
specified  time  period.  The  timeframe  for 
corrective  action,  according  to  this 
proposal,  would  be  at  the  Secretary’s 
discretion  and  would  be  based  on  the 
nature  of  the  deficiency.  For  example, 
the  Secretary  may  require  corrective 
action  for  a  violation  of  Food  Stamp  law 
or  policy  in  as  short  a  time  period  as  24 
hours  before  injunctive  relief  is  sought. 

The  Department  is  also  proposing  that 
the  Secretary  can  seek  injunctive  relief 
with  or  without  the  prior  imposition  of 
other  sanctions  contained  in  these 
regulations.  The  Department  would  also 
be  able  to  use  injunctive  relief 
concurrently  with  negligence  billings 
and/or  suspensions  or  ^sallowances  of 
administrative  funds. 

Administrative  Review  Process 

Section  14  of  the  Food  Stamp  Act  of 
1977  provides  that  if  a  claim  is  asserted 
against  a  State  agency,  the  State  agency 
may  file  a  request  for  a  review  of  the 
claim  by  such  person  or  persons 
designated  by  the  Secretary.  This 
procedure  has  previously  applied  only  to 
retail  food  stores  or  wholesale  food 
concerns. 

The  Department  is  proposing  that 
State  agencies,  aggrieved  by  a  claim 


asserted  against  them  by  FNS,  may 
appeal  the  case  to  the  Secretary  and  be 
afforded  a  review  by  a  designee  of  the 
Secretary.  The  Secretary  would  have 
discretion  in  designating  an  official  to 
review  appeals  and  may  designate 
different  officials  for  each  case.  The 
review  authority  may  be  an  official  with 
prior  knowledge  of  the  case  being 
reviewed. 

In  addition  to  prescribing  a  State 
agency's  right  to  a  review  of  claims 
against  them,  these  regulations  propose 
that  State  agencies  may  request  a  * 
hearing  for  claims  based  on  negligence 
or  based  on  a  disallowance  for  failure  to 
meet  the  corrective  action  plan.  The 
Department  believes  that  negligence 
claims  and  disallowances  for  failure  to 
meet  the  corrective  action  plan  may 
require  a  more  detailed  review  of  the 
circumstances  with  an  opportunity  for 
the  State  agency  to  respond  to 
allegations  of  deficiencies.  These  claims 
may  be  more  satisfactorily  resolved  if  a 
State  agency  representative  is  entitled 
to  present  a  case  in  person.  In  this  way, 
the  Department  would  be  able  to  make  a 
sound  decision  about  a  claim  based  on 
potentially  complex  circumstances.  The 
Department  is  not  proposing  to  allow  a 
hearing  based  on  all  claims  because  this 
would  require  a  significant  commitment 
of  manpower  to  hear  claims  that  are 
more  readily  resolved  by  written  factual 
information.  Additional  opportunity  for 
hearings  may  also  cause  delays  in  the 
claim  process. 

Federal  Reimbursements  for 
Administrative  Costs 

The  proposal  sets  forth  several 
changes  in  Federal  reimbursement  of 
administrative  costs  to  State  agencies 
operating  the  Food  Stamp  Program. 
These  changes  would  implement  Section 
16(a),  Section  16(c)  and  Section  17(a)  of 
the  Food  Stamp  Act  of  1977.  The  major 
proposals  include:  increasing  the 
Federal  reimbursement  rate  from  50 
percent  to  75  percent  for  State 
administrative  costs  associated  with 
investigations,  prosecutions,  and  fraud 
hearings;  increasing  the  Federal 
reimbursement  rate  for  State  agency 
administrative  costs  from  50  percent  to 
60  percent  when  the  State’s  cumulative 
allotment  error  rates  with  respect  to 
eligibility,  overissuance,  and 
underissuance,  as  calculated  in  the 
Quality  Control  Program,  are  less  than 
five  percent;  and  allowing  for  an 
increase  of  administrative  costs  for 
Food  Stamp  Program  operations  on 
Indian  reservations  at  levels  higher  than 
50  percent.  Although  the  proposal  would 
reorganize  and  make  additions  to 
current  regulations  to  implement  the 
Food  Stamp  Act  of  1977,  it  retains  most 


of  the  administrative  costs  regulations 
published  on  December  17, 1974  and,  in 
general,  corresponds  to  requirements  of 
Federal  Management  Circular  (FMC)  74- 
4  and  A-102.  'Hie  proposed  revisions 
and  additions  to  current  administrative 
cost  regulations  will  increase  the 
efficiency  and  effectiveness  with  which 
the  Program  is  administered,  assist  State 
agencies  in  prosecutive  and 
Investigative  actions  by  providing 
additional  Federal  reimbursement,  and 
provide  State  agencies  with  an  incentive 
to  reduce  the  incidence  of  errors  made 
in  eligibility  determinations, 
overissuance  and  underissuance  of 
coupons.  The  following  is  a  more 
detailed  description  of  the  subsections 
dealing  with  reimbursements  for 
administrative  costs. 

General  Purpose  and  Scope 

Section  277.1  sets  forth  the  purpose, 
scope  and  applicability  of  this  proposal. 
The  language  and  requirements  in  this 
Section  are  basically  unchanged  from 
the  regulations  currently  in  effect. 

Definitions 

Section  275.2,  Cash  Depositories,  in 
current  regulations,  has  been 
redesignated  as  §  277.8.  A  new  §  277.2, 
Definitions,  has  been  added  in  this 
proposal. 

Definitions  have  been  consolidated  in 
this  Section  in  order  to  improve  the 
organization  and  structure  of  the 
Regulations.  No  basic  changes  in 
language  were  made. 

Single  State  Agency  Requirements 

Section  275.5  of  current  regulations 
has  been  deleted  from  this  proposal  to 
conform  to  0MB  Circular  A-102 
requirements. 

Budget  and  Budget  Revision  Procedures 

Section  275.12  of  current  regulations  is 
now  §  277.3  of  this  proposal.  The 
content  requirements  of  §  275.12  in 
current  regulations  has  been  deleted 
from  this  proposal.  The  preparation, 
content,  submittal  and  revision 
requirements  for  the  State  Food  Stamp 
Budget  is  specified  in  §  272.2  (State  Plan 
of  Operation). 

Funding 

Section  275.7,  Payments  to  State 
Agencies,  of  current  regulations  has 
been  redesignated  §  277.4,  Funding,  in 
this  proposal.  This  section  sets 
allowable  cost  standards  for  activities 
of  State  agencies  in  Food  Stamp 
Administration. 

The  Food  Stamp  Act  of  1977  requires 
major  changes  from  current  regulations 
in  Federal  reimbursements  for  50 
percent  of  all  allowable  administrative 
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costs  incurred  by  State  agencies.  To 
implement  the  Act,  this  section  provides 
for  reimbursing  specific  areas  of 
administrative  costs  incurred  by  State 
agencies  at  a  rate  higher  than  50 
percent.  Under  this  section,  FNS  will 
increase  to  60  percent  a  State  agency’s 
federally  funded  share  of  administrative 
cost  as  provided  in  Section  16(c)  of  the 
Act.  This  increase  will  be  based  on  the 
State  agency's  reporting  a  cumulative 
allotment  error  rate  of  less  than  five 
percent  with  respect  to  basic  program 
eligibility,  overissuance  and 
underissuance  as  determined  by  quality 
control,  and  FNS  validation  reviews 
conducted  in  accordance  with  §  275.23. 
The  Department  believes  that  the 
authority  to  increase  Federal  funding 
from  50  to  60  percent  of  State 
administrative  costs  reflects 
congressional  intent  to  reduce  quality 
control  errors  by  offering  higher  Federal 
funding  as  an  incentive.  This  increased 
lump  sum  payment  will  be  made  to 
those  State  agencies  for  allowable 
administrative  costs  incurred  during  the 
period  for  which  the  reduced  error  rate 
was  reported  and  validated.  The 
Department  believes  that  this  increase 
in  Federal  financial  participation  will 
provide  State  agencies  with  an  incentive 
to  reduce  error  rates  and  manage  the 
program  more  effectively  and  efficiently. 

Section  16(a]  of  the  Food  Stamp  Act  of 
1977  authorized  the  Secretary  to  pay  75 
percent  of  the  costs  of  State  Food  Stamp 
Program  investigations  and 
prosecutions.  Section  277.5  allows  for 
this  increased  funding  level.  Increased 
funding  is  discussed  in  greater  detail 
W’ith  regard  to  §  277.15  of  this  proposal. 

Section  277.4  also  allows  for  increased 
administrative  funds  to  administer  the 
Food  Stamp  Program  on  Indian 
reservations  as  authorized  by  Section 
16(a)  of  the  Act.  Other  language  and 
requirements  previously  contained  in 
§  275.12  remain  unchanged. 

Method  of  Payment 

Section  275.11,  Payment 
Requirements,  of  current  regulations  is 
now  §  277.5,  Method  of  Payment,  in  this 
proposal.  Except  for  moving  the 
definitions  in  this  section  to  §  277.2,  no 
basic  changes  in  language  or 
requirements  have  been  made. 

Standards  for  Financial  Management 
System 

Section  275.8,  Standards  for  State 
agency  and  subagency  financial 
management  systems,  of  current 
regulations,  has  been  changed  to  §  277.6 
in  this  proposal.  In  addition, 
requirements  regarding  State  agency 
control  and  management  of  bonus  costs 
will  be  published  in  this  section  after 


compliance  with  proposed  rulemaking 
procedures. 

Cash  Depositories 

Section  275.2  of  current  regulations 
has  been  redesignated  §  277.7  in  this 
proposal.  No  substantive  changes  in 
language  or  requirements  have  been 
made,  although  the  Section  has  been 
internally  restructured. 

Bonding  and  Insurance 

Section  275.3  of  current  regulations 
has  been  redesignated  §  277.8  in  this 
proposal  and  contains  no  changes. 

Administrative  Costs  Principles 

Section  275.16,  Cost  Pringiples,  of 
current  regulations  is  redesignated 
§  277.9,  Administrative  Cost  Principles. 
To  implement  Pub.  L.  95-113,  this 
section  sets  forth  the  policies  and 
procedures  governing  State  agencies’ 
reimbursement  rates  for  funding.  USDA 
will  reimburse  State  agencies  for  75 
percent  of  allowable  costs  incurred  after 
September  30, 1978,  for  State  fraud 
hearings,  prosecutions  and 
investigations.  These  allowable  costs 
will  be  outlined  in  our  discussion  of 
§  277.16.  Additionally,  as  of  October  1, 
1978,  a  State  agency’s  federally  funded 
share  of  administrative  costs  will  be 
increased  to  60  percent  when  the  State 
agency  reports  a  cumulative  allotment 
error  rate  of  less  than  five  percent  with 
respect  to  basic  program  eligibility, 
overissuance,  and  underissuance,  as 
determined  by  quality  control  and  FNS 
had  conducted  reviews  in  accordance 
with  §  275.23.  The  cost  eligible  at  the  60 
percent  reimbursement  rate  must  be 
incurred  during  the  period  for  which  the 
cumulative  allotment  error  rate  of  less 
than  five  percent  was  achieved  as 
certified  by  FNS. 

This  section  also  references  the  higher 
level  of  funding  for  administering 
programs  on  Indian  reservations,  set 
forth  in  Part  281. 

Under  the  Food  Stamp  Act  of  1964,  as 
mandated,  public  assistance  households 
were  categorically  eligible  for  food 
stamps  without  regard  to  income  and 
resources.  Through  mutual  agreement 
with  the  Department  of  Health, 
Education,  and  Welfare  any  costs  which 
a  State  might  incur  in  processing  the 
food  stamp  portion  of  the  grant 
eligibility  determination  did  not  have  to 
be  separately  allocated  from  the 
worker’s  activities  in  providing  the 
public  assistance  benefits.  The  two 
Departments  intend  to  continue  this 
procedure  to  simplify  the  problem  of 
cost  allocation  at  the  State  level. 
Accordingly,  certification  costs  involved 
with  AFDC  households  also  receiving 
food  stamp  benefits  are  considered  as 


allowable  for  AFDC  reimbursement. 
Therefore,  this  section  proposes  that  any 
costs  associated  with  determining  the 
food  stamp  eligibility  of  AFDC 
households  be  considered  unallowable 
costs  for  FNS  reimbursement. 

Program  Income 

Section  275.6,  Program  funds  related 
income,  of  current  regulations  is 
redesignated  §  277.10,  Program  income. 
No  changes  in  substantive  language  or 
requirements  was  made. 

Financial  Reporting  Requirements 

Section  275.9  of  current  regulations  is 
redesignated  §  277.11,  in  this  proposal 
with  no  changes  in  language  or 
requirements. 

Retention  and  Custody  for  Records 

Section  275.4,  Retention  and  custodial 
requirements  for  records,  is 
redesignated  §  277.12.  No  substantive 
changes  in  language  or  requirements 
have  been  made. 

Property 

Section  275.14  is  redesignated 
§  277.13.  No  substantive  changes  in 
language  or  requirements  have  been 
made. 

Food  Stamp  Investigations  and 
Prosecutions 

Section  16(a)  of  the  Food  Stamp  Act  of 
1977  authorizes  the  Secretary  to  pay 
each  State  agency  not  less  than  75 
percent  of  the  costs  of  State  Food  Stamp 
Program  investigations  and 
prosecutions.  The  Department  has 
determined  that  State  agencies  should 
receive  75  percent  of  matching  funds  for 
allowable  costs  incurred  in  fiscal  year 
1979  and  1980,  to  encourage  fraud 
investigations  and  prosecutions  to 
further  deter  and  prevent  abuse  in  the 
program.  After  fiscal  year  1980,  the 
Department  plans  to  review  State 
investigation  and  prosecution  activities 
to  determine  if  the  75  percent 
reimbursement  rate  is  an  appropriate 
level  of  funding.  Since  State  agencies 
are  already  incurring  costs  relating  to 
fraud  investigations  and  prosecutions 
under  the  revised  Food  Stamp  Program, 
the  Department  has  published  an 
emergency  final  rulemaking  which 
authorizes  increased  funding  for 
investigations,  prosecutions  and  fraud  , 
hearings  retroactive  to  October  1, 1978 
(comprehensive  and  significant 
revisions  in  the  Food  Stamp  Program 
become  effective  on  October  17, 1978  (43 
FR  47846).  October  1, 1978  is  the  first 
day  of  fiscal  year  1979.  For  reasons  of 
administrative  efficiency  and 
convenience,  these  funding 
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determinations  will  be  made  on  a  fiscal 
year  basis. 

In  order  to  qualify  for  the  75  percent 
matching  funds,  the  Department  is 
establishing  standards  and  procedures 
which  require  State  agencies  to 
precisely  identify  which  organizations, 
activities  and  functions  are  claimed  at 
the  higher  75  percent  rate.  For  example, 
if  the  State  Attorney  General’s  Office 
handles  food  stamp  fraud  investigations, 
the  State  agency  would  identify  the 
units  which  specifically  work  on  food 
stamp  fraud  matters  and  investigations, 
describe  the  relevant  food  stamp 
investigative  and  prosecutorial  activities 
and  detail  how  much  time  is  spent  on 
these  food  stamp  activities.  The 
regulations  further  provide  that  State 
agencies  must  demonstrate  their 
authority  to  conduct  those  investigations 
and  prosecutions  and  must  describe  the 
investigative  units  access  to 
investigative  reports  and  other 
applicable  records,  upon  request.  The 
material  required  by  these  regulations 
will  be  submitted  concurrently  with  the 
State  agency’s  budget  as  provided  under 
current  regulations. 

The  rules  list  some  activities  which 
are  eligible  or  ineligible  for  75  percent 
funding.  Activities  to  be  funded  at  the  75 
percent  level  are  payroll,  equipment, 
space  and  other  support  cost  of  qualified 
employees  assigned  specifically  to  work 
on  food  stamp  fraud  hearings,  and  to 
investigate  or  prosecute  criminal 
offenses  or  civil  wrongdoings  involving 
loss  to  the  Food  Stamp  Program,  job 
related  training  costs  for  employees 
assigned  to  these  duties  and  the  cost  of 
fraud  hearings. 

Although  the  Department  believes 
that  functions  such  as  quality  control 
reviews,  administrative  reviews, 
establishment  and  collection  of  claims 
against  households,  and  verification  of 
eligibility  information  are  important  to 
the  program,  the  Department  does  not 
believe  it  is  appropriate  or  useful  to 
include  the  cost  of  these  activities  as 
part  of  the  investigations  or  prosecution 
costs  for  which  Congress  authorized  the 
75  percent  reimbursement  rate. 

In  December  1977,  representatives  of 
legal  and  investigative  units  of  several 
State  and  Federal  agencies  met  to 
discuss  the  level  and  impact  of  funding 
for  food  stamp  investigations  and 
prosecutions.  Included  in 
recommendations  by  this  group,  a  copy 
of  which  is  filed  at  Program 
Development  Division,  FNS,  500  12th 
Street,  SW,  Washington,  D.C..  Room  658, 
was  the  recommendation  that  FNS 
provide  qualification  standards  for 
employees  conducting  investigations. 
FNS  will  promulgate  qualification 
standards  at  a  later  date.  The  public  is 


invited  to  submit  written  comments 
relevant  data  and  recommendations 
regarding  the  establishment  by  FNS  of 
qualification  standards  for  investigative 
employees. 

Suspension,  Disallowance  and  Program 
Closeout 

Section  275.13,  Suspension  or 
cancellation  of  payments  and  program 
closeout,  has  been  redesignated 
§  277.16,  Suspension,  Disallowance  and 
Program  Closeout.  Language  changes 
have  been  made  to  clarify  the  meaning 
of  this  section.  Additionally,  the 
requirements  and  procedures  pertaining 
to  suspension  or  disallowance  of 
payments  will  now  be  speciHed  in 
Section  276  (State  Agency  Liability  and 
Federal  Sanctions). 

Comment  Period 

The  Department  believes  that  public 
participation  in  policy  development 
serves  as  an  information  source  for 
developing  and  assessing  program 
alternatives.  Because  public 
participation  serves  as  a  means  of 
improving  the  effectiveness  of 
Department  programs,  public  input  is 
particularly  important  prior  to  the 
development  of  regulations. 
Consequently,  the  public  was  afforded 
an  opportunity  to  comment  on  Pub.  L. 
95-113  in  nationwide  public  hearing 
conducted  by  the  Department  in 
October  1977.  Additionally,  public 
participation  will  be  provided  by  the 
proposed  regulations  herein. 

All  comments  already  received  on 
previously  published  sections  of  these 
regulations  will  be  considered  along 
with  newly  submitted  comments. 
Therefore,  commentors  need  not 
resubmit  their  comments  to  be  assured 
of  consideration,  although  any 
additional  comments  are  welcome. 

During  the  60-day  comment  period, 
the  public  is  invited  to  submit  written 
comments,  relevant  data,  objections, 
and  recommendation  regarding  the 
proposed  regulations.  Comments  should 
cite  the  appropriate  section  of  the 
regulations  and  specify  reasons  for  all 
objections  and  recommendations.  All 
comments,  objections,  relevant  data, 
and  recommendations  will  be  given 
careful  consideration  before  final  rules 
are  published. 

Therefore,  the  Department  proposes 
that  Parts  272,  274,  276,  and  277  be 
amended  as  follows: 

1.  In  part  272,  §§  272.2  and  272.3  are 
revised  to  read  as  follows: 

§  272.2  Plan  of  Operation. 

(a)  General  Purpose  and  Content.  (1) 
Purpose.  State  agencies  shall  plan  and 
budget  program  operations  each  year 


and  establish  objectives  for  the  next 
fiscal  year.  When  planning  program 
operations  for  the  next  Bscal  year.  State 
agencies  shall  consider  major  corrective 
action  objectives,  existing  program 
deficiencies.  State  established  goals, 
and  FNS  guidance,  if  any.  In  its  planning 
activities  and  in  developing  its  budget. 
State  agencies  should  use  the  State 
Corrective  Action  Plan  as  a  primary 
planning  source.  Past  accomplishments, 
existing  problem  areas,  and  proposed 
corrective  action  objectives  may  be 
evaluated  through  the  corrective  action 
process  and  used  in  the  preparation  of 
the  State  Plan  of  Operation,  including 
the  budget  for  the  next  Hscal  year. 

(2)  Contents.  The  basic  comppnent  of 
the  State  Plan  of  Operation  is  the 
Program  and  Budget  Summary 
Statement  and  its  narrative  attachments. 
The  requirements  for  this  statement  are 
specified  in  §  272.2(c).  In  addition, 

§  272.2(d)  specifies  the  major  planning 
documents,  including  the  State 
Corrective  Action  Plan,  which  shall  be  a 
part  of  the  State  Plan  of  Operation.  The 
Federal/State  Agreement,  an  additional 
part  of  the  State  Plan  of  Operation,  shall 
be  the  legal  agreement  between  the 
State  and  the  Department.  'This 
agreement  commits  the  State  to 
administer  the  program  in  accordance 
with  the  Food  Stamp  Act  of  1977, 
regulations  issued  pursuant  to  the  Act, 
and  the  FNS-approved  State  Plan  of 
Operation. 

(b)  Federal/State  Agreement.  The 
wording  of  the  Federal/State  Agreement 
shall  be  as  follows: 

The  State  of  and  the  Food 

and  Nutrition  Service  (FNS)  U.S. 
Department  of  Agriculture  (USDA) 
hereby  agree  to  abide  by  the  terms  of 
this  contract  and  to  act  in  accordance 
with  the  provisions  of  the  Food  Stamp 
Act,  implementing  regulations,  and  the 
FNS-approved  State  Plan  of  Operation. 
The  State  and  FNS  (USDA)  further  agree 
to  fully  comply  with  any  changes  in 
Federal  law  and  regulations. 

Terms: 

The  State  agrees  to: 

1.  Administer  the  program  in 
accordance  with  the  provisions 
contained  in  the  Food  Stamp  Act  and  in 
the  manner  prescribed  by  regulations 
issued  pursuant  to  the  Act;  and 
implement  the  FNS  approved  State  Plan 
of  Operation. 

2.  Comply  with  Title  VI  of  the  Civil 
Rights  Act  of  1964  (Pub.  L.  88-352), 
section  11(c)  of  the  Food  Stamp  Act  of  ■ 
1977,  the  Age  Discrimination  Act  of 
1975,  (Pub.  L.  94-135)  and  the 
Rehabilitation  Act  of  1973  (Pub.  L.  93- 
112,  Sec.  504)  and  all  requirements 
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imposed  by  the  regulations  issued 
pursuant  to  these  Acts  by  the 
Department  of  Agriculture  to  the  effect 
that,  no  person  In  the  United  States 
shall,  on  the  grounds  of  sex,  race,  color, 
age,  political  belief,  religion,  handicap, 
or  national  origin,  be  excluded  bom 
participation  in,  be  denied  the  benefits 
of  or  be  otherwise  subject  to 
discrimination  under  the  Food  Stamp 
Program. 

3.  Implement  the  program  in  a  manner 
that  is  responsive  to  the  special  needs  of 
American  Indians  on  reservations  and 
consult  in  good  faith  with  tribal 
organizations  about  that  portion  of  the 
State’s  Plan  of  Operation  pertaining  to 
the  implementation  of  the  program  for 
members  of  the  tribe  on  reservations. 

FMS  agrees  to: 

1.  Pay  administrative  costs  in 
accordance  with  the  Food  Stamp  Act, 
implementing  regulations,  and  an 
approved  Cost  Allocation  Plan. 

2.  Carry-out  any  other  responsibilities 
delegated  by  the  Secretary  in  the  Food 
Stamp  Act. 

Date - 

Signature  - 

(Governor  or  Authorized 

Designee) 

Date - 

Signature  - 

(Regional  Administrator.  FNS) 

(c)  Program  and  Budget  Summary 
Statement.  The  Program  and  Budget 
Summary  Statement  is  the  State  Food 
Stamp  Program  proposed  budget  and  . 
provides  program  managers  with  a 
standard  format  for  use  as  an  immediate 
reference  of  certain  program  operations. 
The  form  is  divided  into  the  eight 
functional  areas  of  Certification; 
Issuance;  Performance  Reporting 
System;  Fair/Fraud  Hearings;  Fraud 
Investigations  and  Prosecutions; 
Outreach;  Training;  and  Automatic  Data 
Processing  (ADP)  and  is  again  divided 
into  data  areas  for  actions,  staff  (current 
and  proposed),  and  budget.  The  reverse 
side  of  the  Program  Budget  Summary 
Statement  shall  contain  a  chart  outlining 
the  State  organizational  structure 
through  which  the  State  will  administer 
the  Food  Stamp  Program.  FNS  shall 
provide  the  forms,  with  instructions,  to 
the  States.  The  following  information 
shall  be  reported  on  the  form: 
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FUNCTION 


ELIGIBILITY 

DETERMINATIONS 


U.S.  DEPARTMENT  OF  AGRICULTURE 
FOOD  AND  NUTRITION  SERVICE 

PROGRAM  AND  BUDGET  SUMMARY  STATEMENT 
ORGANIZATIONAL  OUTLINE  ON  REVERSE 


CURRENT 


ACTIONS 


APPROVALS  DENIALS 


PROPOSED 


CERTIFICATIONS 


RECERTIFICATIONS 


ISSUANCE 


PERFORMANCE 

REPORTING 

SYSTEM 


HEARINGS 


FAIR  HEARINGS 


BUDGET 

• 

DIRECT  1 

INDIRECT 

Salaries 

Other 

$ 

$ 

$ 

STAFF 


TOTALS 


FORM  FNS-366  (10-79) 

BILLING  CODE  3410-30-C 
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Organizational  Outline 

As  a  minimum,  the  following 
information  shall  be  included  on  the 
outline: 

Position  of  the  head  of  the  State 
agency  responsible  for  administering  the 
Food  Stamp  Program  in  relation  to  the 
overall  State  organizational  structure; 

Description  of  the  organizational 
structure  through  which  the  State 
agency  will  administer  and  operate  the 
Food  Stamp  Program  including  whether 
the  Program  is  State,  county,  locally  or 
regionally  administered  and  whether 
workers  have  single  or  multi-program 
responsibilities; 

Funding  arrangement.  State,  county, 
local  for  State  agency  portion  of 
administrative  costs; 

Position  within  the  State 
organizational  structure  of  the 
Performance  Reporting  System  (PRS) 
coordinator  including  whether  quality 
control  reviewers  have  single  or  mult- 
program  functions  and  whether  the  PRS 
coordinator  is  full  or  part-time; 

Identiflcation  of  the  person  or  panel 
designated  as  the  hearing  authority; 

Organizational  entity  responsible  for 
corrective  action; 

Position  of  the  training  coordinator 
and  whether  this  is  a  full  or  part-time 
position. 

(1)  Actions.  This  column  provides  the 
number  of  actions  performed  in  three  of 
the  functional  areas;  eligibility 
determinations;  hearings;  and 
investigation/prosecutions.  The  figure 
shall  be  the  total  of  the  actual  number  of 
actions  for  the  period  October  through 
June  and  an  estimate  of  the  number  of 
actions  for  the  period  July  through 
October.  The  actual  fiscal  year  totals  for 
each  of  these  areas  shall  be  provided 
with  the  Quarterly  Expenditure  Report 
(Form  FNS-269)  submitted  for  the 
quarter  October  through  December.  The 
information  is  provided  as  follows: 

(i)  Eligibility  determinations.  (A) 
Certifications — Indicate  the  number  of 
certitications  approved  and  denied. 

(B)  Recertifications — Indicate  the 
number  of  recertifications  approved  and 
denied  (denials  include  cases  closed  for 
failure  to  respond). 

(ii)  Fair/Fraud  Hearings.  (A)  Fair 
Hearings — Indicate  the  number  of  fair 
hearings  conducted. 

(B)  Fraud  Hearings — Indicate  the 
number  of  fraud  hearings;  the  number  of 
individuals  disqualified;  the  dollar  value 
of  coupons  obtained  fraudulently  as 
determined  by  administrative  fraud 
hearings. 

(iii)  Investigations/Prosecutions.  (A) 
Investigations — Indicate  number  of 
investigations  conducted. 


(B)  Prosecutions — Indicate  number  of 
State/local  prosecutions;  dollar  value  of 
coupons  fraudulently  obtained  that 
resulted  in  prosecutions;  dollar  value  of 
coupons  recovered. 

(2)  Staff.  The  two  columns  for  staff 
shall  indicate  the  full-time  person-year 
equivalents  for  nonclerical  personnel  for 
each  functional  area.  The  current  and 
proposed  stafr  shall  be  listed  separately. 
Staff  that  must  be  included  is  as  follows; 

(i)  Certification — eligibility  workers 
and  supervisors; 

(ii)  State  Issuance — cashiers  and 
supervisors; 

(iii)  Performance  Reporting  System — 
quality  control  reviewers,  management 
evaluation  reviewers,  data  analysis 
staff,  corrective  action  staff,  and 
supervisory  stafr; 

(iv)  Fair/Fraud  Hearings — local  and 
State  level  hearing  officials; 

(v)  Investigations  and  Prosecutions — 
investigators  and  supervisors; 

(vi)  Outreach — local  and  State  level 
workers  and  supervisors; 

(vii)  Training — local  and  State  level 
staff  and  supervisors. 

(3)  Costs.  This  column  is  the  total 
State  Food  Stamp  Program  Budget.  The 
funding  levels  for  Federal  food  stamp 
administrative  matching  funds  are 
specified  in  §  277.4.  The  costs  space 
includes  identical  columns  for  the 
current  Federal  fiscal  year  budget  and 
the  proposed  State  Food  Stamp  Program 
Budget  for  the  next  Federal  fiscal  year. 
These  columns  contain  the  following: 

(i)  Direct  costs.  Direct  costs  are  those 
that  can  be  identifed  specifically  with 
the  Food  Stamp  Program.  The  direct 
costs  column  is  divided  providing  for: 

(A)  Salaries  and  beneHts  for 
employees  involved  in  each  of  the 
functional  program  areas  which  are 
correlated  directly  with  the  staff 
designation  requirements  specified  in 
paragraph  (c)(2)  of  this  section; 

(B)  "Other”  costs  including  such  items 
as  travel  expenses,  cost  of  materials, 
rent,  equipment,  etc.  which  are  for  the 
specifre  purpose  of  administration  of  the 
Food  Stamp  Program. 

(ii)  Indirect  costs.  Indirect  costs  are 
those  that  are  incurred  jointly  for  the 
purpose  of  administering  several 
programs  and  a  pro  rata  share  is 
assigned  to  the  Food  Stamp  Program. 
Part  277,  Appendix  “A”  of  the 
regulations  prescribe  in  detail  the 
principles  involved  in  determining 
indirect  costs. 

(4)  Organizational  chart.  As  a 
minimum.  State  agencies  shall  include 
the  following  on  the  organizational  chart 
which  is  on  the  reverse  side  of  the 
Program  and  Budget  Summary 
Statement: 


(i)  The  position  of  the  head  of  the 
State  agency  responsible  for 
administering  the  Food  Stamp  Program 
in  relation  to  the  overall  State 
organizational  structure: 

(ii)  A  description  of  the  organizational 
structure  through  which  the  State 
agency  will  administer  and  operate  the 
Food  Stamp  Program  including  whether 
the  Program  is  State,  county,  locally  or 
regionally  administered  and  whether  the 
workers  have  single  Food  Stamp 
Program  or  multi-program  functions; 

(iii)  A  description  of  the  funding 
arrangement  by  which.  State,  county, 
local  jurisdictions  will  contribute  to  the 
State  agency  portion  of  administrative 
costs; 

(iv)  The  position  within  the  State 
organizational  structure  of  the 
Performance  Reporting  System  (PRS) 
coordinator  including  whether  quality 
control  reviewers  have  single  Food 
Stamp  Program  or  multi-program  review 
responsibilities  and  whether  the  PRS 
coordinator  is  full  or  part-time; 

(v)  The  identity  of  the  person  or  panel 
designated  as  the  hearing  authority  and 
whether  the  same  ofHcials  conduct  both 
fair  and  fraud  hearings:  and 

(vi)  The  position  of  the  training 
coordinator  and  whether  this  a  full  or 
part-time  position; 

(vii)  The  identity  of  the  organizational 
entity  responsible  for  corrective  action 
as  required  by  §  275.2. 

(5)  Attachments.  The  following  shall 
be  attachments  or  addenda  to  the 
Program  and  Budget  Summary 
Statement: 

(i)  an  explanation  and  justification  of 
the  method  used  in  computing  the 
number  of  staff  (full-time  person-year 
equivalents)  and  corresponding  salaries 
for  each  of  the  functional  program  areas 
included  on  the  statement: 

(ii)  the  special  plan  required  by 
§  277.15  when  requesting  Federal 
fimding  at  the  75  percent  level  for 
investigation  and  prosecution  activities. 

(d)  Planning  documents.  The  following 
planning  documents  shall  be  attached  to 
the  State  Plan  of  Operation: 

(1)  Corrective  Action  Plan  as  required 
by  §  275.16: 

(2)  Outreach  Plan  as  required  by 
§  272.6; 

(3)  Disaster  Plan  as  required  by 
§  280.6; 

(4)  Nutrition  Education  Plan  if  the 
State  agency  elects  to  request  Federal 
Food  Stamp  Program  administrative 
matching  funds  to  conduct  nutrition 
education  programs.  The  Nutrition 
Education  Plan  shall  contain: 

(i)  The  number  and  position  of  staff 
that  will  be  conducting  nutrition 
education; 
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(ii)  Description  of  activities  in  the 
nutrition  education  program; 

(iii)  Assurance  that  nutrition 
education  programs  for  which  USDA 
provides  Food  Stamp  Program 
administrative  matching  funds  are 
conducted  exclusively  for  the  benefit  of 
Food  Stamp  Program  applicants  and 
participants  and  do  not  conflict  with 
USDA  Extension  Service  nutrition 
education  efforts  in  the  State. 

(e)  Submittal  Requirements.  States 
shall  submit  to  the  appropriate  FNS 
Regional  Office  each  of  the  components 
of  the  Plan  of  Operation  for  approval 
within  the  time  frames  established  by 
this  paragraph.  Approval  or  denial  of 
the  document  may  be  withheld  pending 
review  by  FNS.  However,  if  FNS  fails  to 
either  approve,  deny,  or  request 
additional  information  within  30  days, « 
the  State  agency  may  assume  the 
document  is  approved. 

(1)  The  Federal/State  agreement  shall 
be  signed  by  the  Governor  of  the  State 
or  authorized  designee  and  shall  be 
submitted  to  FNS  within  60  days  of  the 
date  that  this  Part  is  published  as  a  final 
rulemaking  and  shall  remain  in  effect 
until  terminated  by  either  the  State 
agency  or  FNS. 

(2)  The  Program  and  Budget  Summary 
Statement  shall  be. submitted  by  the 
State  agency  to  FNS  for  approval  each 
year  no  later  than  August  15. 

(3)  The  State  Corrective  Action  Plan 
shall  be  submitted  by  the  State  agency 
to  FNS  for  approval  no  later  than  the 
deadline  prescribed  in  Part  275, 
Performance  Reporting  Regulations.  The 
preparation,  content,  reporting,  and 
updating  requirements  of  this  plan  are 
specified  in  §  275.16  of  the  regulations. 

(4)  The  Outreach  Plan  shall  be  signed 
by  the  head  of  the  State  agency  and 
submitted  to  FNS  for  approval  each  year 
no  later  than  July  1. 

(5)  Disaster  Plan  (reserved). 

(6)  Nutrition  Education  Plan  shall  be 
signed  by  the  head  of  the  State  agency 
and  submitted  to  FNS  for  approval  prior 
to  funding  of  nutrition  education 
activities  at  any  point  in  time  the  State 
agency  elects  to  request  Federal 
administrative  matching  funds  to 
conduct  nutrition  education  program.s. 
The  Plan  shall  then  be  submitted  on  an 
annual  cycle  corresponding  to  its  initial 
submission. 

(f)  Public  comment.  (1)  States  shall 
provide  the  opportunity  for  public 
comment  in  the  development  of  certain 
components  of  the  State  Plan  of 
Operation  prior  to  submittal  of  the 
document  to  FNS  for  approval.  States 
shall  carefully  review,  analyze,  and 
consider  the  public  comments  and  retain 
copies  of  the  comments  for  at  least  one 
year  to  ensure  availability  for  review. 


The  documents  which  shall  require 
public  comment  are: 

(1)  State  Outreach  Plan; 

(ii)  Nutrition  Education  Plan,  if 
submitted; 

(2)  State  agencies  shall  publicize  in 
the  media  that  the  components  of  the 
Plan  of  Operation  specihed  in  paragraph 
(f)(1)  are  available  for  public  comment. 
State  press  releases  and  other  methods 
of  publicizing  the  Plan  shall  contain 
addresses  for  obtaining  further 
information,  and  shall  specify  which  of 
the  following  required  methods  for 
soliciting  public  comment  shall  be  used: 

(i)  State  Administrative  Procedures 
Act  if  the  Act  includes  procedures  for 
obtaining  public  comment  on  food  stamp 
matters: 

(ii)  Publication  in  sufficient  media 
sources  to  ensure  general  coverage  in  all 
project  areas  of  a  summary  of  the 
applicable  proposed  plan  or  guideline 
and  of  instructions  on  how  to  obtain  a 
complete  copy  of  the  plan  or  guidelines, 
as  well  as  separate  notification  to  all 
Outreach  groups  inviting  public 
comment  for  at  least  30  days; 

(iii)  Statewide  public  hearing(s)  at 
least  once  per  year. 

(3)  State  agencies  shall  solicit  public 
comment  for  the  parts  of  State  Plan 
specified  in  paragraph  (f)(3)  of  this 
section  no  later  than  the  beginning  of 
Federal  fiscal  year  1981.  In  addition. 
State  agencies  shall  ensure  that  those 
parts  of  the  State  Plan  are  available  for 
public  comment  every  other  year 
thereafter.  State  agencies  may  solicit 
public  comment  on  State  Plans 
concurrently  with  solicitation  of  public 
comment  for  the  components  of  the 
Operating  Guidelines  as  required  in 

§  272.3(d). 

(4)  State  agencies  may  also  use  other 
methods  for  obtaining  public  comment, 
in  addition  to  the  minimum  requirement 
specified  above,  to  encourage  a 
continuing  dialogue  between  the  public 
and  the  State  thereby  ensuring 
maximum  service  to  participants  and 
potential  participants.  Examples  of  other 
methods  include  but  are  not  limited  to; 

(i)  A  review  by  Welfare  Advisory 
Councils; 

(ii)  Existing  non-statutory  procedures 
for  soliciting  public  comment. 

(5)  State  agencies  shall  consult  on  an 
ongoing  basis  with  the  tribal 
organization  of  an  Indian  reserv'ation 
about  those  portions  of  the  State’s  Plan 
of  Operation  pertaining  to  the  special 
needs  of  members  of  the  tribe. 

(g)  Revisions.  Revisions  to  any  of  the 
planning  documents  or  the  Program  and 
Budget  Summary  Statement  shall  be 
prepared  and  submitted  to  the 
appropriate  FNS  Regional  Office  in  the 
same  manner  as  the  original  document. 


However,  revisions  to  the  budget 
portion  of  the  Program  and  Budget 
Summary  Statement  shall  be  submitted 
as  follows; 

(1)  Program  funds,  (i)  For  program 
funds.  State  agencies  shall  request  prior 
approvals  promptly  from  FNS  for  budget 
revisions  whenever: 

(A)  The  revision  indicates  the  need  for 
additional  Federal  funding. 

(B)  The  program  budget  is  $100,000,  or 
less,  and  the  cumulative  amount  of 
transfers  among  program  functions 
exceeds  or  is  expected  to  exceed  five 
percent  of  the  program  budget.  The 
same  criteria  apply  to  the  cumulative 
amount  of  transfers  among  functions 
and  activities  when  budgeted  separately 
for  program  funds  provided  to  a 
subagency,  except  that  FNS  shall  permit 
no  transfer  which  would  cause  any 
Federal  appropriation,  or  part  thereof,  to 
be  used  for  purposes  other  than  those 
intended. 

(C)  The  revisions  involve  the  transfer 
of  amounts  budgeted  for  indirect  costs 
to  absorb  increases  in  direct  costs. 

(D)  The  revisions  pertain  to  the 
addition  of  items  requiring  prior 
approval  by  FNS  in  accordance  with  the 
provisions  of  the  applicable  cost 
principles  specified  in  Part  277 
Appendix  A  of  the  regulations. 

(ii)  No  other  changes  to  the  program 
fund  budget  require  approval  from  FNS. 
Examples  of  changes  which  do  not 
require  Federal  approval  are:  the  use  of 
State  agency  funds  in  furtherance  of 
program  objectives  over  and  above  the 
State  agency  minimum  share  included  in 
the  approved  program  budget:  and  the 
transfer  of  amounts  budgeted  for  direct 
costs  to  absorb  authorized  increases  in 
indirect  costs. 

(iii)  The  requirements  of  paragraph 
(g)(l)(i)(B)  of  this  section  may  be  waived 
by  FNS  provided  that: 

(A)  No  different  limitation  or  approval 
requirement  may  be  imposed;  and, 

(B)  FNS  shall  in  no  case  permit  a 
transfer  which  would  cause  any  Federal 
appropriation,  or  part,  thereof,  to  be 
used  for  purposes  other  than  those 
intended. 

(2)  Authorized  funds  exceeding  State 
agency  needs.  When  it  becomes 
apparent  that  the  funds  authorized  by 
the  letter  of  credit  will  exceed  the  needs 
of  the  State  agency,  FNS  will  make 
appropriate  adjustments  in  the  letter  of 
credit. 

(3)  Method  of  requesting  approvals. 
When  requesting  approval  for  budget 
revisions.  State  agencies  shall  use  the 
same  format  as  the  budget  portion  of  the 
Program  and  Budget  Summary 
Statement  used  in  the  previous 
submission.  However,  State  agencies 
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may  request  by  letter  the  approvals 
required  by  paragraph  (g)(l](iKD]. 

(4)  Notification  of  approval  or 
disapproval.  Within  30  days  from  the 
date  of  receipt  of  the  request  for  budget 
revisions,  FNS  shall  review  the  request 
and  notify  the  State  agency  whether  or 
not  the  budget  revisions  have  been 
approved.  If  the  revision  is  still  under 
consideration  at  the  end  of  30  days,  FNS 
shall  inform  the  State  agency  in  writing 
as  to  when  the  State  agency  may  expect 
the  decision. 

§  272.3  Operating  Guidelines. 

(a)  Coverage  of  operating  guidelines. 
State  agencies  shall  prepare  and 
provide,  to  staff  responsible  for 
administering  the  program,  written 
operating  procedures  for: 

(1]  Certification  of  households, 
including  but  not  limited  to; 

(1)  application  processing; 

(ii)  nonfinancial  eligibility  standards; 

(iii)  financial  criteria  and  the 
eligibility  determination; 

(iv)  actions  resulting  from  eligibility 
determinations; 

(v)  determining  eligibility  of  special 
situation  households  as  specified  in 

§  273.11; 

(vi)  additional  certification  functions 
such  as  processing  changes  during 
certification  periods  and  reporting 
requirements  for  households; 

(vii)  lost  benefits/claims  against 
households;  and 

(viii)  fair/fraud  hearings. 

(2)  Issuance,  accountability,  and 
reconciliation; 

(3)  Performance  Reporting  System, 
including  quality  control  and 
management  evaluation  reviews; 

(4)  Description  of  training  program, 
including  a  listing  of  who  conducts 
training,  to  whom  and  how  often 
training  is  provided; 

(5)  Method  for  obtaining  public 
comment; 

(6)  Fair/fraud  hearing  procedures  if 
not  included  in  the  Certification 
Handbook. 

(7)  Description  of  the  ongoing 
consultation  process  with  the  tribal 
organization  of  an  Indian  reservation 
about  the  State  Plan  of  Operation  and 
Operating  Guidelines  in  terms  of  the 
special  needs  of  members  of  the  tribe 
and  the  method  to  be  used  for 
incorporating  the  comments  from  the 
tribal  organization  into  the  State  Plan  of 
Operation  and  Operating  Guidelines. 

(b)  Submittal  and  approval.  (1)  State 
agencies  may  use  the  manuals, 
handbooks,  instructions,  guidelines 
provided  by  FNS  or  develop  and  submit 
to  FNS  for  approval  alternate 
procedures  and  forms. 


(2)  FNS  shall  provide  each  State 
agency  with  approval,  denial  or 
appropriate  comments  on  operating 
guidelines  within  30  days  of  the  receipt 
of  such  guidelines.  FNS  may 
acknowledge  receipt  of  the  guidelines 
and  withhold  approval  or  denial  of  the 
guidelines  pending  further  review. 
However,  if  FNS  fails  to  either  approve, 
deny,  request  additional  information,  or 
acknowledge  receipt  of  the  guideline 
within  30  days,  the  State  agency  may 
assume  the  guideline  is  approved. 

(3)  Amen^ents  to  any  of  the 
operating  guidelines  shall  be  submitted 
to  FNS  for  approval  prior  to 
implementation  by  the  State  agency. 

(c)  Waivers.  (1)  The  Administrator  of 
the  Food  and  Nutrition  Service  may 
authorize  waivers  to  deviate  from 
specific  regulatory  provisions.  Requests 
for  waivers  may  be  approved  only  in  the 
following  situations: 

(1)  the  specific  regulatory  provision 
cannot  be  implemented  due  to 
extraordinary  temporary  situations  such 
as  a  sudden  increase  in  the  caseload 
due  to  loss  of  SSI  cash-out  status:  or 

(ii)  FNS  determines  that  the  waiver 
would  result  in  a  more  effective  and 
efficient  administration  of  the  program; 
or 

(iii)  unique  geographic  or  climatic 
conditions  within  a  State  preclude 
effective  implementation  of  the  specific 
regulatory  provision  (i.e.,  the  use  of  fee 
agents  in  Alaska  to  perform  many  of  the 
duties  involved  in  the  certification  of 
households  including  conducting  the 
interviews);  or 

(iv)  another  Federal  program  is 
conducting  a  demonstration  or  pilot 
project  and  the  Department  determines 
that  a  waiver  of  Food  Stamp  Program 
Regulations  will  further  the  purposes  of 
this  project. 

(2)  FNS  shall  not  approve  request  for 
waivers  when: 

(i)  the  waiver  would  be  inconsistent 
with  the  provisions  of  the  Act; 

(ii)  the  specific  regulatory  provision  is 
a  national  eligibility  criterion; 

(iii)  the  waiver  would  result  in  a 
denial,  reduction,  or  delay  of  benefits; 

(iv)  the  waiver  would  deny  a 
participant  or  potential  participant  any 
due  process  protection  afforded  by 
either  the  Act  or  regulations. 

(v)  the  waiver  would  result  in  a 
procedure  that  would  not  be  in 
compliance  with  the  processing 
standards  specified  in  §  273.2(g)  and  (i) 
and  §  273.12(c). 

(3)  FNS  shall  approve  waivers  for  a 
period  not  to  exceed  one  year. 
Extensions  may  be  granted  provided 
that  States  submit  appropriate 
justification  as  part  of  the  State  Plan  of 
Operation. 


(4)  When  submitting  requests  for 
waivers.  State  agencies  shall  provide 
compelling  justificatioh  for  the  waiver 
and  convincingly  demonstrate  the  need 
for  the  waiver  in  terms  of  how  the 
waiver  will  improve  the  efficiency  and 
effectiveness  of  the  administration  of 
the  program.  At  a  minimum,  requests  for 
waivers  shall  include  but  not 
necessarily  be  limited  to: 

(i)  reasons  why  the  waiver  is  needed; 

(ii)  portion  of  caseload  or  potential 
caseload  which  would  be  affected  and 
an  identification  of  characteristics  such 
as  geographic,  urban,  rural 
concentration  of  the  caseload  affected; 

(iii)  anticipated  impact  on  service  to 
participants  or  potential  participants 
who  would  be  affected; 

(iv)  anticipated  time  period  for  which 
the  waiver  is  needed;  and 

(v)  thorough  explanation  of  the 
proposed  alternative  provision  to  be 
used  in  lieu  of  the  waived  regulatory 
provision. 

(5)  FNS  is  authorized  to  require  States 
to  solicit  public  comment,  in  accordance 
with  §  272.2(f)(2),  on  waivers  which 
have  major  direct  impact  on 
participants. 

(6)  The  provisions  of  this  paragraph 
do  not  apply  to  exceptions  to  service 
standards  approved  by  the  State  agency 
or  FNS  in  accordance  with  §  272.5. 

(d)  Public  Input  and  Comment.  States 
shall  solicit  public  input  and  comment 
into  certain  aspects  of  the  Operating 
Guidelines  using  one  of  the  methods 
required  by  §  272.2(f)(2). 

(1)  At  a  minimum  the  following  parts 
of  the  Operating  Guidelines  shall  be 
made  available  for  public  input  and 
comment: 

(i)  procedures  which  implement  FNS 
approved  waiver  of  regulatory 
requirements;  and, 

(ii)  procedures  which  implement  the 
areas  in  the  regulations  that  allow 
States  discretion  including  but  not 
necessarily  limited  to: 

(A)  procedures  which  indicate 
whether  the  State  is  going  to  use  a  single 
or  multiple  utility  standard: 

(B)  procedures  which  indicate 
whether  the  State  is  going  to  use  State 
or  local  level  hearings: 

(C)  procedures  implementing  the 
method  for  monitoring  local  level 
decisions; 

(D)  method  of  handling  delays  caused 
by  households;  and 

(E)  the  type  of  issuance  system. 

(iii)  procedures  in  the  training 
program  which  provide  for  public  at 
formal  training  sessions,  training  for 
State  agency  outreach  workers,  and 
training  or  volunteers  and  other 
organizations  the  State  agency  uses  for 
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outreach,  pre-screening  and  providing 
program  information. 

(2)  State  agencies  shall  solicit  public 
comment  for  the  parts  of  the  Operating 
Guidelines  specified  in  paragraph  (d)(1) 
of  this  section  no  later  than  the 
beginning  of  Federal  fiscal  year  1981.  In 
addition.  State  agencies  shall  ensure 
that  those  parts  of  the  Operating 
Guidelines  are  available  for  public 
comment  every  other  year  thereafter. 
State  agencies  may  solicit  public 
comment  on  Operating  Guidelines 
concurrently  with  solicitation  of  public 
comment  for  the  components  of  the 
State  Plan  of  Operations  as  required  by 
§  272.2(f)(1). 

PART  274— ISSUANCE  AND  USE  OF 
FOOD  COUPONS 

2.  In  part  274,  a  new  subparagraph 
274.8(a)(5)  is  added  to  read  as  follows: 

§  274.8  State  agency  reporting  and 
destruction  of  unusable  coupons. 

(a)  State  agency  reporting 
***** 

(5)  Each  State  agency  operating  an 
ATP  issuance  system  shall  report 
monthly  to  FNS  on  the  reconciliation  of 
the  transacted  ATP's  against  the  HIR 
Master  File.  This  report  shall  be  made 
by  completing  Form  FNS-46,  Food 
Stamp  Reconciliation  Report.  (Appendix 
A  to  this  section  provides  a  proposed 
format  for  this  report.)  The  report  shall 
be  prepared  at  the  level  of  the  State 
agency  where  the  actual  reconciliation 
of  the  transacted  ATPs  to  the  HIR 
master  file  takes  place.  This  report  shall 
be  submitted  to  FNS  so  that  it  will  be 
received  by  FNS  no  later  than  45  days 
following  the  end  of  the  report  month. 

BILLING  CODE  3410-30-M 
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Reconciliation  of  ATP’s  to  Master  File 
Due  45  days  after  end  of  Report  Month 


1 .  Project  Code 


2.  Report  for: 
Year  — 


3.  Reorder  □ 


4.  Reconciliation  Point  Title  and  Location  1  5.  Project  Areas  for  which  this  Point 

i  Performs  Reconciliation 

• _ _ _ 

Number 

x.ixa,  1  -  - - - - - 

r-,„  .  .  ;7,  ForRevisedReportsOnly  — 

□  Resubmission  of  FNS  Reiected  Report  :  indicate  Section($)  containing  correction  -  I  _____  II  _____ 


□  Revised  Report  (Complete  Item  7) 


I  TRANSACTION  SUMMARY 


8.  Unmatched  ATP's 


9.  Duplicate  ATP  transactions  in  which 
both  original  and  replacement  ATP's 
are  transacted  by  the  same  households 


10.  Counterfeit  ATP’s  Transacted 


II  STATE  AGENCY  LIABILITIES 


14.  Blank  ATP's  Lost  or  Stolen  from  the 
State  Agency  and  Subsequently 
T  ransacted 


15.  Expired  ATP's  Transacted 


16.  Out-of-State  ATP's  Transacted 

17.  Duplicate  ATP  transactions  caused  by 
State  Agency  error  or  malfeasance 

18.  Remarks 


No  of  revised  reports  submitted  -  (indu.iine  this  one) 


NUMBER  OF  ATP's 


VALUE  OF  ATP's 


NUMBER  OF  ATP's 


I  certify  that  this  report  was  compiled  in  accordance  with  the  procedures  set  forth  in  the  Food  Stamp  Program  Regulations.  I 
further  certify  that  this  report  is  true  and  correct  and  I  understand  that  1  make  these  certifications  under  penalty  of  law  as  pre¬ 
scribed  in  Section  6  of  the  Food  Stamp  Act  of  1977  •  as  amended. 


FORM  FNS46  (Draft) 


BILUNG  CODE  3410-30-C 
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3.  Part  276  is  revised  to  read  as 
follows: 

PART  276— STATE  AGENCY 
LIABILITIES  AND  FEDERAL 
SANCTIONS 

Sec. 

276.1  Responsibilities  and  rights. 

276.2  State  agency  liabilities. 

276.3  Negligence  or  fraud. 

276.4  Suspension/disailowance  of 
administrative  funds. 

276.5  Injunctive  relief. 

276.6  Administrative  review  process. 
Authority:  91  Stat.  958  (7  U.S.C.  2011-2027). 

§  276.1  Responsibilities  and  rights. 

(a)  Responsibilities.  State  agencies 
shall  establish  and  maintain  secure 
control  over  coupons  and  cash  for  which 
the  regulations  designate  them 
accountable.  Any  shortages  or  losses  of 
coupons  or  cash  shall  be  an  absolute 
State  agency  liability  and  the  State 
agency  shall  pay  to  FNS  upon  demand 
the  amount  of  the  missing  coupons  or 
cash  regardless  of  the  circumstances  of 
the  loss.  State  agencies  are  also  charged 
with  preventing  losses  of  Federal  funds 
in  the  administration  of  the  Food  Stamp 
Program.  A  determination  of  negligence 
or  fraud  by  FNS  shall  result  in  a  billing 
equal  to  the  amount  of  coupons  issued 
as  a  result  of  the  negligence  or  fraud. 
State  agencies  shall  also  administer  an 
efficient  and  effective  program  within 
Federal  law  and  regulations.  An  FNS 
determination  of  a  State  agency’s  failure 
to  do  so  may  cause  a  suspension  or 
disallowance  of  administrative  funds. 
FNS  may  also  seek  injunctive  relief 
along  with  a  suspension  or  disallowance 
or  independently  if  a  State  agency  is 
determined  by  FNS  to  be  in  violation  of 
the  Food  Stamp  Act  of  1977,  as 
amended,  regulations  issued  pursuant 
thereto  or  the  FNS  approved  State  Plan 
of  Operation. 

(b)  Rights.  State  agencies  have  the 
right  to  appeal  all  claims  and  be 
afforded  an  administrative  review  by  a 
designee  of  the  Secretary.  State  agencies 
also  have  the  right  to  receive  a  notice  of 
a  claim  and  to  submit  information  in 
support  of  its  position  within  10  days  of 
the  date  of  delivery  of  the  notice.  State 
agencies  may  also  seek  judicial  review 
of  any  bnal  administrative 
determination  by  the  designee  of  the 
Secretary. 

§  276.2  State  agency  liabilities. 

(a)  General  Provisions.  Not 
withstanding  any  other  provision  of  this 
subchapter.  State  agencies  shall  be 
responsible  to  FNS  for  any  financial 
losses  involved  in  the  acceptance, 
storage  and  issuance  of  coupons.  State 


agencies  shall  pay  to  FNS,  upon 
demand,  the  amount  of  any  such  losses. 

(b)  Coupon  Shortages,  Losses, 
Unauthorized  Issuances  and 
Overissuances.  (1)  State  agencies  shall 
be  liable  under  this  section  for  coupon 
shortages  and  losses  and  certain 
unauthorized  issuances  which  occur 
after  the  coupons  have  been  accepted 
by  receiving  points  within  the  State,  and 
which  occur  during  movement  of  the 
coupons  between  bulk  storage  points 
and  issuers  within  the  State; 

(2)  Coupon  shortages  and/or  losses 
for  which  State  agencies  shall  be  liable 
include,  but  are  not  limited  to: 

(i)  thefts; 

(ii)  embezzlements; 

(iii)  cashier  errors  (e.g.,  errors  in 
counting  coupon  books  by  the  personnel 
of  any  issuance  office); 

(iv)  coupons  lost  in  natural  disasters 
to  the  extent  the  State  cannot  establish 
that  the  coupons  were  destroyed  and 
not  redeemed: 

(v)  unexplained  causes. 

(3)  State  agencies  shall  be  liable  for 
the  following  unauthorized  issuances: 

(i)  acceptance  of  expired  ATP  cards; 

(ii)  acceptance  of  out-ofState  ATP 
cards; 

(iii)  acceptance  of  ATP  cards  lost  by, 
stolen  or  embezzled  from  the  State 
agency  or  from  any  point  under 
agreement  or  contract  with  the  State 
agency: 

(iv)  duplicate  ATP  transactions 
caused  by  State  agency  error. 

(4)  Overissuances  for  which  the  State 
is  liable  are: 

(i)  Issuances  to  households  whose 
certification  periods  have  expired  to  the 
extent  that  an  actual  overissuance  has 
been  documented  or  an  amount  has 
been  derived  by  a  statistical  projection; 

(ii)  Overissuances  to  households 
caused  by  State  agency  failure  to 
process  a  change  in  food  stamp  benefits 
to  correspond  with  a  change  in  public 
assistance  benefits; 

(iii)  Overissuances  to  households 
where  documentation  in  the  form  of  a 
casefile,  issuance  document,  or  other 
authorization  which  supports  the 
validity  of  the  allotment  cannot  be 
located  and  the  lack  of  such 
documentation  creates  an  apparent 
overissuance.  (However,  if  ^e  State  can 
produce  such  documentation,  no  loss 
will  be  charged.) 

(5)  Coupon  shortages  and  losses  shall 
be  determined  from  the  Food  Coupon 
Accountability  Report  (Form  FNS-250) 
and  its  supporting  documents,  and  the 
Reconciliation  Report  (Form  FNS-46). 
Losses  of  Federal  dollars  as  a  result  of 
overissuances  of  coupons  shall  be 
determined  from  audits.  Performance 


Reporting  System  reviews.  Federal 
reviews,  investigations,  etc. 

(c)  Cash  Losses.  State  agencies  are 
liable  to  FNS  for  cash  losses  as 
determined  by  audits.  Performance 
Reporting  System  reviews.  Federal 
reviews,  investigations,  etc.  when 
monies  collected  by  the  State  agency 
from  participant  claims  have  been  lost, 
stolen,  or  otherwise  not  remitted  to  FNS 
by  the  State  agency  in  accordance  with 
§  273.18(f). 

(d)  Court  Suit  Liabilities.  (1)  In  the 
event  that  any  State  agency  is  sued  by 
any  person(s)  in  a  State  or  Federal  Court 
in  any  matter  which  involves  its 
administration  of  the  Food  Stamp 
Program,  the  State  agency  shall 
immediately  notify  FNS  ^at  suit  has 
been  brought  and  shall  furnish  FNS  with 
copies  of  the  original  pleadings.  In  any 
such  case  which  involves  an  attack  on 
or  interpretation  of  the  Food  Stamp  Act, 
or  these  regulations,  the  State  agency 
shall,  upon  request  of  FNS,  take  such 
action  as  is  necessary  properly  to  join 
the  United  States  and/or  appropriate 
officials  of  the  Federal  Government, 
such  as  the  Secretary  of  Agriculture  or 
the  Administrator  of  the  Food  and 
Nutrition  Service,  as  parties  to  the  suit. 
In  the  event  that  a  State  agency  fails  to 
comply  with  the  provisions  of  this 
paragraph  and  is  ordered  by  a  court  to 
take  actions  under  the  program  which 
are  determined  by  FNS  to  be 
inconsistent  with  the  Food  Stamp  Act, 
or  these  regulations,  the  State  agency 
shall,  upon  demand  by  FNS,  pay  to  FNS 
an  amount  equal  to  tlie  value  of  all 
coupons  issued  pursuant  to  the  court 
order. 

(2)  If  FNS  is  sued  by  any  person(s)  in 
a  Federal  Court  in  any  matter  involving 
its  administration  of  the  program,  all 
State  agencies  shall  be  advised  of  such 
suit,  and  of  the  areas  of  Food  Stamp 
Program  policy  that  are  involved  in  the 
litigation. 

(e)  State  Agency  Payment  to  FNS. 
State  agencies  shall  be  billed  for  the 
exact  amount  of  losses  specified  in  this 
section  and  failure  to  remit  may  result  in 
offsets  to  the  Letter  of  Credit  in 
accordance  with  §  277.16(c). 

§  276.3  Negligence  or  fraud. 

(a)  General.  If  FNS  determines  that 
there  has  been  negligence  or  fraud  on 
the  part  of  the  State  agency  in  the 
certiHcation  of  applicant  households,  the 
State  agency  shall,  on  demand  by  FNS, 
pay  to  FNS  a  sum  equal  to  the  amount  of 
coupons  issued  as  a  result  of  such 
negligence  or  fraud. 

(b)  Negligence  provisions.  (1)  FNS 
may  determine  negligence  on  the  part  of 
the  State  agency  when: 
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(1)  The  State  agency  disregards  Food 
Stamp  Program  requirements  contained 
in  the  Food  Stamp  Act,  regulations 
issued  pursuant  to  the  Act,  or  the  FNS- 
approved  State  Plan  of  Operations  and  a 
loss  of  Federal  funds  results; 

(ii)  The  State  agency  takes  action  to 
implement  procedures  which  deviate 
from  FNS  requirements  without 
obtaining  prior  FNS  approval  and  the 
implementation  of  such  procedures 
results  in  a  loss  of  Federal  funds; 

(iii)  The  State  agency  fails  to 
implement  and  maintain  proper  controls 
over  the  certification  of  households  and 
issuance  of  coupons  and  such  failure 
results  in  a  loss  of  Federal  funds. 

(2)  In  computing  amounts  of  losses  of 
Federal  funds,  FNS  may  use  actual 
documented  amounts  or  amounts  which 
have  been  determined  through  the  use  of 
a  statistically  valid  projection. 

(3)  FNS  shall  use  all  information 
available  in  determining  negligence  on 
the  part  of  a  State  agency.  Management 
information  sources  include  but  are  not 
limited  to: 

(i)  State  and  Federal  Performance 
Reporting  System  reviews; 

(ii)  State  and  Federal  Audits  and 
Investigations; 

(iii)  Financial  Management  Reviews; 

(iv)  State  Corrective  Action  Plans; 

(v)  Any  of  the  required  Food  Stamp 
Program  reports. 

(4)  Failure  by  the  State  agency  to 
remit  payment  on  demand  by  FNS  may 
result  in  offsets  to  the  Letter  of  Credit  in 
accordance  with  §  277.16(c). 

(c)  Fraud  provisions.  For  purposes  of 
this  subsection,  the  term  fraud  shall 
mean  the  wrongful  acquisition  or 
issuance  of  food  coupons  by  the  State 
agency  or  its  ofHcers,  employees  or 
agents,  including  issuance  agents, 
through  false  representation  or 
concealment  of  material  facts.  State 
agencies  shall  be  liable  to  FNS  for  the 
amount  of  loss  of  Federal  funds  as  a 
result  of  fraud.  Failure  by  the  State 
agency  to  remit  payment  on  demand  by 
FNS  may  result  in  offsets  to  the  Letter  of 
Credit  in  accordance  with  §  277.16(c). 

§  276.4  Suspension/disallowari&e  of 
administrative  funds. 

(a)  General  Provisions.  FNS  shall 
make  a  determination  of  the  efHciency 
and  effectiveness  of  a  State’s 
administration  of  the  Food  Stamp 
Program  in  accordance  with  §  275.23. 
When  making  this  determination,  all 
information  available  to  FNS  relative  to 
a  State’s  administration  of  the  program 
shall  be  used,  including  but  not  limited 
tc:  Performance  Reporting  System 
reviews.  Federal  reviews,  audits, 
investigations,  corrective  action  plans, 
flnancial  management  reviews,  and 


information  received  from  the  public. 
Upon  a  determination  that  the  State 
agency  has  failed  to  comply  with  the 
Food  Stamp  Program  requirements 
established  by  the  Food  Stamp  Act.  FNS 
regulations,  or  the  FNS  approved  State 
Plan  of  Operations,  failed  to  submit 
complete  and  accurate  reports  to  FNS 
within  the  timeframes  established  by  the 
regulations,  failed  to  take  actions 
proposed  in  an  FNS  approved  State 
Corrective  Action  Plan  within  the 
specihed  timeframes,  or  knowingly 
submitted  an  incorrect  report  on  its 
operation  of  the  program,  the  State 
agency  shall  be  warned  that  suspension 
and/or  disallowance  of  fimds  is  being 
considered.  After  the  State  agency 
receives  a  warning,  FNS  may  either 
suspend  or  disallow  administrative 
funds  or  take  both  actions  in  sequence, 
depending  on  the  statement  in  the 
warning. 

(b)  Suspension.  Suspension  is  an 
action  by  FNS  to  temporarily  withhold 
all  or  a  portion  of  the  Federal  share  of 
one  or  more  of  the  cost  categories 
contained  in  the  State  agency's  budget 
for  administration  of  the  Food  stamp 
Program  pending  corrective  action  by 
the  State  agency  or  a  decision  by  FNS  to 
disallow  the  suspended  funds.  FNS  shall 
suspend  funds  in  accordance  with 

§  277.16. 

(c)  Disallowance.  Disallowance  is  an 
action  by  FNS  to  permanently  disallow 
all  or  a  portion  of  the  Federal  share  of 
one  or  more  cost  categories  contained  in 
the  State  agency’s  budget  for 
administering  the  Food  Stamp  Program 
when  such  costs  are  normally  allowable 
but  are  determined  by  FNS  to  be 
nonreimbursable  according  to  paragraph 
(e)  of  this  section.  In  accordance  with 
Section  277.16,  FNS  has  the  option  of 
disallowing  funds  in  another  cost 
category  or  all  or  a  portion  of  the  entire 
Letter  of  Credit  if  the  disallowance  is 
based  on  a  finding  that  the  State  agency 
failed  to  take  a  required  action.  FNS 
may  disallow  funds  after  previously 
suspending  such  funds  or  immediately 
following  the  expiration  of  the  formal 
warning  under  the  conditions  specified 
in  paragraph  (e)  of  this  section. 

(d)  Warning  Process.  Prior  to  taking 
action  to  suspend  or  disallow  Federal 
funds,  except  those  funds  which  are 
disallowed  when  a  State  agency  fails  to 
adhere  to  the  cost  principles  of  Part  277 
and  Appendix  “A",  FNS  shall  provide 
State  agencies  written  advance 
notification  that  such  action  is  being 
considered  and  a  formal  warning  of  the 
possibility  of  such  action  if  the  State 
agency  does  not  respond  to  the 
satisfaction  of  FNS  to  the  advance 
notification.  However,  where  States 


have  failed  to  meet  the  objectives  as 
proposed  in  an  FNS-approved  corrective 
action  plan,  FNS  may  omit  the  advance 
notification  and  immediately  issue  the 
formal  warning. 

(1)  Advance  Notification.  Immediately 
upon  becoming  aware  that  a  deficiency 
or  deficiencies  in  a  State  agency’s 
administration  of  the  program  may 
warrant  suspension  and/or 
disallowance  of  Federal  funds,  FNS 
shall  advise  the  State  agency  in  writing 
of  the  deficiency  and  provide  a  specific 
period  of  time  for  correction  of  such 
deficiency  or  deficiencies.  The  time 
period  allowed  the  State  agency  for 
corrective  action  shall  be  at  the  option 
of  FNS  and  may  vary  according  to  the 
nature  of  the  deficiency. 

(2)  Formal  Warning.  FNS  shall  issue  a 
formal  warning  to  a  State  agency  if  the 
State  agency  fails  to  correct  the 
deficiencies  to  the  satisfaction  of  FNS 
within  the  timeframes  specified  by  the 
advance  notification. 

(i)  The  formal  warning  shall  include: 

(A)  Specific  description  of  the 
deficiency  explaining  how  the  State  is 
out  of  compliance  with  Program 
requirements; 

(B)  The  amount  of  Federal  funds  that 
will  be  suspended  and/or  disallowed  or 
an  estimate  of  the  amount  of  Federal 
funds  if  actual  costs  are  not  available. 

(C)  A  statement  as  to  whether  Federal 
funds  will  be  suspended,  disallowed  or 
possibly  both,  if  appropriate;  and 

(D)  A  statement  of  FNS’  willingness  to 
assist  the  State  agency  in  resolving  the 
problem  for  a  period  of  up  to  30  days 
following  issuance  of  the  formal 
warning. 

(ii)  The  State  agency  shall  have  30 
days  to  submit  evidence  that  it  is  in 
compliance  or  to  submit  a  corrective 
action  proposal  including  the  date  the 
State  will  be  in  compliance. 

(iii)  When  the  deficiency  carmot  be 
corrected  within  30  days  following  the 
issuance  of  the  formal  warning,  but  the 
State  agency  responds  with  an 
acceptable  plan  for  correcting  the 
deficiency.  FNS  shall  hold  the  formal 
warning  in  abeyance  pending 
completion  by  ^e  State  of  actions 
agreed  upon  within  the  specified 
timeframes. 

(iv)  FNS  shall  cancel  a  formal  warning 
when  the  State  agency  submits  evidence 
to  the  satisfaction  of  FNS  that: 

(A)  The  deficiency  has  been 
eliminated;  or 

(B)  Corrective  action  has  been 
completed  and  the  deficiency  eliminated 
within  the  specified  timeframes  when 
the  formal  warning  yvas  held  in 
abeyance. 

(e)  Suspension/Disallowance  of 
Funds.  The  Administrator  of  the  Food 
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and  NuU-ition  Service  shall  notify  the 
State  agency  by  certiHed  mail  or 
personal  service  that  administrative 
funds  have  been  suspended  or 
disallowed  in  accordance  with  §  277.16 
when: 

(1)  The  State  agency  fails  to  respond 
to  the  deHciencies  cited  in  a  formal 
warning  within  30  days; 

(2)  The  response  by  the  State  agency 
to  the  deficiencies  cited  in  the  formal 
warning  is  unsatisfactory  to  FNS; 

(3)  The  State  agency  fails  to  meet  its 
corrective  action  commitments  when  a 
formal  warning  has  been  held  in 
abeyance. 

(f)  Appeals.  After  FNS  has  taken 
action  to  disallow  Federal  funds,  the 
State  agency  may  request  an  appeal  in 
accordance  with  the  procedures 
specified  in  §  276.6. 

§  276.5  Injunctive  relief. 

If  FNS  determines  that  the  State 
agency  has  failed  to  comply  with  the 
Food  Stamp  Act,  FNS  regulations,  or  the 
FNS  approved  State  Plan  of  Operation, 
the  State  agency  shall  be  immediately 
informed  of  such  noncompliance  and 
provided  a  specific  period  of  time  to 
correct  the  failure.  If  the  State  agency 
does  not  correct  the  failure  within  the 
time  period  specified,  the  Secretary  may 
refer  the  matter  to  the  Attorney  General 
with  a  request  that  injunctive  relief  be 
sought  to  require  compliance  by  the 
State  agency.  The  Secretary  shall  have 
the  flexibility  to  determine  the  time 
periods  that  States  have  to  take 
corrective  action.  The  Secretary  may 
request  injunctive  relief  concurrently 
with  negligence  billings  and  sanctions 
against  State  agencies  affecting 
administrative  funds. 

§  276.6  Administrative  review  process. 

When  FNS  asserts  a  claim  against  a 
State  agency,  the  State  agency  may 
appeal  the  case  and  be  afforded  a 
review  by  a  designee  of  the  Secretary  of 
the  USDA.  FNS  claims  against  State 
agencies  may  be  as  a  result  of  financial 
losses  involved  in  the  acceptance, 
storage,  and  issuance  of  coupons, 
charges  of  negligence,  and  disallowance 
of  Federal  funds  for  State  agency  failure 
to  comply  with  the  Act,  regulations  or 
the  FNS-approved  State  Plan  of 
Operation.  A  State  agency  aggrieved  by 
a  claim  as  a  result  of  a  negligence 
charge  or  the  disallowance  of  Federal 
funds  under  §  276.4  shall  have  the 
option  of  requesting  a  hearing  before  a 
designee  of  the  Secretary  to  present  its 
position  or  accepting^a  review  of  the 
record  and  any  written  submission  to  be 
presented  by  the  State  agency. 
Administrative  review  of  all  other 


claims  shall  be  through  a  review  of  the 
record  and  written  submissions. 

(a)  FNS  shall  provide  a  notice  by 
certified  mail  or  personal  service  when 
asserting  claims  against  State  agencies. 
The  notice  shall  specify  whether  or  not 
the  State  agency  may  request  a  personal 
hearing. 

(b)  State  agencies  aggrieved  by  claims 
asserted  against  them  may  file  a  written 
request  with  the  Secretary,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250,  for  an  opportunity  to  submit 
information  in  support  of  its  position 
within  10  days  of  the  date  of  delivery  of 
the  notice.  If  the  State  agency  does  not 
request  a  review  or  hearing  within  10 
days  of  delivery  of  the  notice,  the 
administrative  decision  on  the  claim 
shall  be  final. 

(c)  Upon  receipt  by  the  Secretary  of  a 
request  for  review,  or  hearing,  FNS  shall 
provide  the  State  agency  with  a  written 
acknowledgement  of  the  request. 

(1)  The  acknowledgement  shall 
include  the  name  and  address  of  the 
official  designated  by  the  Secretary  to 
review  the  claim; 

(2)  The  acknowledgement  shall  also 
notify  the  State  agency  that  within  10 
days  of  receipt  of  the  acknowledgement, 
the  State  agency  shall  submit 
information  in  support  of  its  position. 

(d)  When  a  hearing  is  afforded 
pursuant  to  this  subsection,  FNS  has  up 
to  60  days  of  receipt  of  the  request  to 
schedule  and  conduct  the  hearing  and 
shall  advise  the  State  agency  of  the 
time,  date  and  location  of  the  hearing  at 
least  10  days  in  advance  of  the  hearing. 

(e)  When  a  hearing  is  afforded,  the 
authority  designated  by  the  Secretary 
shall  make  a  final  determination  within 
30  days  after  the  hearing,  and  the  final 
determination  shall  take  effect  30  days 
after  the  delivery  of  the  notice  of  this 
final  decision. 

(f)  When  a  hearing  is  not  afforded,  the 
authority  designated  by  the  Secretary 
shall  review  information  presented  by  a 
State  agency  which  requests  a  review 
and  make  a  final  determination  within 
30  days  after  the  receipt  of  the  State 
agency’s  information.  The  final 
determination  shall  take  effect  30  days 
after  the  delivery  of  the  notice  of  this 
final  decision  to  the  State  agency. 

(g)  State  agencies  aggrieved  by  the 
final  determination  may  obtain  judicial 
review  by  filing  a  complaint  against  the 
United  States  within  30  days  after  the 
date  of  delivery  of  the  final  notice  of 
determination  requesting  the  court  to  set 
aside  the  final  determination.  . 

(h)  The  administrative  final 
determination  shall  remain  in  effect 
during  the  period  the  judicial  review  is 
pending  unless  the  court  temporarily 


stays  such  administrative  action 
pending  disposition  of  trial  or  appeal. 

4.  In  Part  277,  §  277.10  (g)  and  (h)  are 
redesignated  as  Subpart  H,  "Modified 
Quality  Control",  §  275.24  (a)  and  (b). 
The  remaining  paragraphs  of  277  are 
renumbered  and  revised  as  follows: 

PART  277— PAYMENT  OF  CERTAIN 
ADMINISTRATIVE  COSTS  OF  STATE 
AGENCIES 

Sec. 

277.1  General. 

277.2  Definitions. 

277.3  Budget  and  budget  revision 
procedures. 

277.4  Funding. 

277.5  Methods  of  payment. 

277.6  Standards  for  financial  management 
systems. 

277.7  Cash  depositories. 

277.8  Bonding  and  insurance. 

277.9  Administrative  costs  principles. 

277.10  Program  income.  ^ 

277.11  Financial  reporting  requirements. 

277.12  Retention  and  custody  of  records. 

277.13  Property. 

277.14  Procurement  standards. 

277.15  Food  Stamp  investigations  and 
prosecutions. 

277.10  Suspension,  disallowance  and 
program  closeout. 

Appendix  A — Principles  for  determining 
Costs  Applicable  to  Administration  of  the 
Food  Stamp  Program  by  State  Agencies 
Authority:  91  Stat.  958,  as  amended  (7 
U.S.C.  2011-2027). 

§  277.1  General  purpose  and  scope. 

(a)  Purpose.  This  Part  establishes 
uniform  requirements  for  the 
management  of  Food  Stamp  Program 
Administrative  funds  provided  to  State 
agencies  and  sets  forth  principles  for 
claiming  costs  of  activities  paid  with 
Food  Stamp  Program  administrative 
funds. 

(b)  Scope  and  Applicability.  Upon 
compliance  with  the  provisions  of  this 
Part,  payments  to  State  agencies  will  be 
made  for  cost(s)  incurred  for 
administration  of  the  Food  Stamp 
Program.  To  insure  maximum  practical 
uniformity,  deviationls)  by  a  State 
agency  from  this  Part  may  be  authorized 
only  when  necessary  to  meet  program 
objectives,  to  conserve  program  funds, 
or  when  essential  to  the  public  interest. 
However,  any  deviations  from  this  Part 
must  be  authorized  by  the  Administrator 
of  FNS. 

§277.2  Definitions. 

For  the  purpose  of  this  Part  the  term: 
“Accrued  expenditures"  means  the 
charges  incurred  by  the  State  agency 
during  a  given  period  for  liabilities 
incurred,  benefits  received  or  for  goods 
and  services  used  during  this  period. 
Actual  payment  or  receipt  of  funds  is 
not  a  consideration. 
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"Accrued  income”  means  the  net 
value  of  earnings  during  a  given  period 
resulting  from  services  and  goods 
provided  whether  or  not  payment  has 
been  realized. 

“Acquisition  cost”  refers  to 
nonexpendable  personal  property 
acquired  by  purchase  and  means  the  net 
invoice  price  of  the  property  including 
any  attachments,  accessories  or 
auxiliary  apparatus  necessary  to  make 
the  property  usable  for  the  purpose  for 
which  it  was  acquired.  Ancillary 
charges  such  as  taxes,  duty,  protection 
in-transit  insurance,  freight  or 
installation  shall  be  included  in  or 
excluded  from  acquisition  cost  in 
accordance  with  the  State  agency’s 
regular  accounting  practices. 

“Approval  or  authorization  by  FNS” 
means  documentation  evidencing 
consent  prior  to  incurring  specific  costs. 

“Applicable  credits”  refer  to  those 
receipts  or  reduction  of  expenditure- 
type  transactions  which  offset  or  reduce 
expense  items  allocable  to  programs  as 
direct  or  indirect  costs.  Examples  of 
such  transactions  are:  purchase 
discounts;  rebates  or  allowances; 
recoveries  or  indemnities  on  losses;  sale 
of  publications,  equipment,  and  scrap; 
income  from  personal  or  incidental 
services;  and  adjustments  of 
overpayments  or  erroneous  charges. 

“Disbursements”  refers  to  the  transfer 
of  funds  by  the  State  agency  to  pay  for 
Food  Stamp  Program  costs  resulting 
from  purchase  or  expired  goods  and 
services. 

“Expendable  personal  property” 
means  all  tangible  personal  property 
other  than  nonexpendable  property. 

“FNS"  means  the  Food  and  Nutrition 
Service. 

“Food  Stamp  Program  funds”  means 
money,  or  property  provided  in  lieu  of 
money,  paid  for  or  ^rnished  by  FNS  to  a 
State  agency. 

“Funds  available  to  the  State  agency” 
may  include  contribution  from  third 
parties  including  other  Federal  agencies. 

“In-kind  contributions”  refers  to  the 
value  of  noncash  contributions.  Only 
when  authorized  by  Federal  legislation 
may  property  purchased  with  Federal 
funds  be  considered  as  a  State  agency’s 
in-kind  contribution.  In-kind 
contributions  may  be  for  the  value  of 
real  and/or  nonexpendable  personal 
property  or  the  value  of  goods  and 
services  provided  specifically  to  the 
project  or  program. 

“Nonexpendable  personal  property” 
means  tangible  personal  property 
having  a  useful  life  of  more  than  one 
year  and  an  acquisition  cost  of  more 
than  $300  per  unit.  A  State  agency  may 
use  its  own  definition  of  nonexpendable 
personal  property  provided  that  such 


detinition  would  at  least  include  all 
tangible  personal  property  as  deHned 
herein. 

“Obligations”  are  the  amounts  of 
orders  placed,  contracts  awarded, 
services  received,  and  similar 
transactions  during  a  given  period  which 
require  payment. 

“Offset”  means  a  method  to  recover 
funds  due  FNS  through  use  of  the  letter 
of  credit  system.  Recovery  is 
accomplished  by  accounting 
adjustments  to  increase  Federal  funds 
on  hand  or  disbursed. 

“OMB”  means  the  Office  of 
Management  and  Budget. 

“Outlays”  are  the  same  as 
disbursements.  Outlays  may  be  reported 
on  a  cash  or  accrued  expenditure  basis. 

“Personal  property”  means  property 
of  any  kind  except  real  property.  It  may 
be  tangible  (having  physical  existence) 
or  intangible  (having  no  physical 
existence)  such  as  patents,  inventions 
and  copyrights. 

“Program  closeout”  means  the  process 
by  which  FNS  determines  that  all 
applicable  administrative  and  financial 
processes  have  been  completed  by  the 
State  agency  and  FNS  terminates  the 
Food  Stamp  Program  in  the  affected 
project  area  or  areas. 

“Project  costs”  are  allowable  costs  as 
set  forth  in  this  Part. 

“Real  property”  means  land,  land 
improvements,  structure  and 
appurtenances  thereto,  excluding 
movable  machinery  and  equipment. 

“State  agency  costs”  means  the  State 
agency  cash  outlays  from  its  funds 
available  for  Food  Stamp  Program 
administration.  UnJess  authorized  by 
Federal  legislation,  costs  charged  to 
other  Federal  grants  or  to  other  Federal 
contracts  may  not  be  considered  as 
State  agency  costs  reimburseable  under 
this  authority. 

“Subagency”  means  the  organization 
or  person  to  w'hich  a  State  agency 
makes  any  payment  for  acquisition  of 
goods,  materials  or  services  for  use  in 
administering  the  Food  Stamp  Program 
and  which  is  liccountable  to  the  State 
agency  for  the  use  of  funds  provided. 

“Terms  and  conditions”  means  legal 
requirements  imposed  by  the  Federal 
Government  under  statute,  regulations, 
contracts,  agreements  or  otherwise. 

“Unliquidated  obligation”  represents 
the  amount  of  obligations  not  yet  paid. 

“Unobligated  balance”  means  the 
portion  of  the  Federal  funds  authorized 
less  all  allowable  costs  and  upaid 
obligations  of  the  State  agency. 

§  277.3  Budgets  and  Budget  Rivision 
Procedures. 

The  preparation,  content,  submittal, 
and  revision  requirements  for  the  State 


Food  Stamp  Program  Budget  shall  be 
speciBed  in  §  272.2.  State  agencies  must 
submit  a  budget  to  FNS  as  part  of  the 
State  plan  each  Bscal  year.  Upon 
approval  of  the  budget  by  FNS, 
administrative  funds  will  be  provided. 

§277.4  Funding. 

(a)  General.  This  section  sets 
allowable  cost  standards  for  activities 
of  State  agencies  in  Pood  Stamp 
Program  administration. 

(b)  Federal  reimbursement  rate.  The 
base  percentage  for  Federal  payment 
shall  be  50  percent  of  allowable  Food 
Stamp  Program  State  agency 
administrative  costs. 

(1)  A  75  percent  Federal 
reimbursement  of  allowable  costs 
incurred  for  State  fraud  investigations, 
prosecutions,  and  fraud  hearings  upon 
presentation  and  approval  of  a  State 
Plan  Addendiun  as  outlined  in  §  277.15. 

(2)  As  of  October  1, 1978,  a  State 
agency’s  federally-funded  share  of 
administrative  costs  shall  be  increased 
to  60  percent  when  the  State  agency  has 
a  cumulative  allotment  error  rate  of  less 
than  five  percent  with  respect  to  basic 
program  eligibility,  overissuance,  and 
underissuance  as  determined  by  quality 
control  and  FNS  has  conducted  reviews 
in  accordance  with  §  275.23.  The  costs 
eligible  at  the  60  percent  reimbursement 
rate  must  be  incurred  during  the  period 
in  which  the  cumulative  allotment  error 
rate  of  less  than  five  percent  was 
achieved. 

(3)  Funding  of  demonstration  projects 
approved  by  FNS  will  be  at  a  rate 
agreed  to  by  FNS  in  accordance  with  the 
requirements  outlined  in  Part  282. 

(4)  The  reimbursement  of 
administrative  costs  to  State  agencies 
administering  programs  on  Indian 
reservations  shall  be  in  accordance  with 
the  requirements  of  Parts  281  and  283. 

(c)  Matching  costs.  State  agency  costs 
for  Federal  matching  funds  may  consist 
of: 

(1)  Charges  reported  on  a  cash  or 
accrual  basis  by  the  State  agency  as 
project  costs. 

(2)  Project  costs  financed  with  cash 
contributed  or  donated  to  the  State 
agency  by  other  non-Federal  public 
agencies  and  institutions. 

(3)  Project  costs  represented  by 
services  and  real  or  personal  property 
donated  by  other  public  agencies  and 
institutions. 

(d)  All  cash  or  in-kind  contributions 
except  as  provided  in  paragraph  (e)  of 
this  section  shall  be  allowable  as  part  of 
the  State  agency’s  share  of  program 
costs  when  such  contributions: 

(1)  Are  verifiable. 
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(2)  Are  not  contributed  for  another 
Federally-assisted  program,  unless 
authorized  by  Federal  legislation. 

(3)  Are  necessary  and  reasonable  for 
accomplishment  of  project  objectives. 

(4)  Are  charges  that  would  be 
allowable  imder  this  Part. 

(5)  Are  not  paid  by  the  Federal 
Government  under  another  assistance 
agreement  unless  authorized  under  the 
other  agreement  and  its  subject  laws 
and  regulations. 

(6)  Are  in  the  approved  budget. 

(e)  The  value  of  services  rendered  by 
volunteers  or  the  value  of  goods 
contributed  by  third  parties,  exclusive  of 
the  State  and  Federal  agencies,  are 
unallowable. 

§  277.5  Methods  of  Payment.  ' 

(a)  This  section  sets  forth  FNS 
methods  for  authorizing  funds  for  State 
agencies. 

(b)  The  “Letter  of  Credit"  (SF-1193A) 
is  the  document  by  which  an  official  of 
FNS  authorizes  a  State  agency  to  draw 
funds  from  the  United  States  Treasury. 
This  shall  be  the  preferred  method  of 
payment  for  State  agencies  which 
receive  at  least  $120,000  per  year  and 
meet  the  requirements  prescribed  in 
Attachment  j  of  A-102. 

(c)  State  agencies  shall  request 
payment(s)  by  submitting  Request  for 
Payment  on  Letter  of  Credit  and  Status 
of  Funds  Report  (Treasiuy  Form  SF-183) 
to  the  appropriate  United  States 
Treasury  Regional  Disbursing  Office 
with  a  copy  to  FNS, 

(d)  State  agencies  not  meeting  the 
requirements  for  the  Letter  of  Credit 
method  of  payment  shall  be  provided 
funds  by  Treasury  check  in  accordance 
with  the  provisions  of  Treasury  Circular 
1075, 

(e)  Payments  for  proper  charges 
incurred  by  State  agencies  will  not  be 
withheld  unless  such  payments  are 
suspended  or  disallowed  pursuant  to 

§  277.16.  When  a  payment  is  withheld, 
payment  adjustments  will  be  made  in 
accordance  with  §  277.16.  When  an 
indebtedness  is  to  be  collected,  FNS  will 
provide  reasonable  notice  to  the  State 
agency,  and  will  require  appropriate 
accounting  adjustments  to  cash 
balances  for  which  the  State  agency  is 
accountable  to  the  Federal  Government 
to  liquidate  the  indebtedness. 

§  277.6  Standards  for  Financial 
Management  Systems. 

(a)  General.  This  section  prescribes 
standards  for  financial  management 
systems  in  administering  Food  Stamp 
Program  funds  by  the  State  agency  and 
its  subagencies  or  contractors. 

(b)  Responsibilities.  Financial 
management  systems  for  Food  Stamp 


Program  funds  in  the  State  agency  shall 
provide  for: 

(1)  Accurate,  current,  and  complete 
disclosure  of  the  financial  results  of 
Program  activities  in  accordance  with 
Federal  reporting  requirements. 

(2)  Records  which  identify  the  source 
and  application  of  funds  for  FNS  or 
State  agency  activities  supporting  the 
administration  of  the  Food  Stamp 
Program.  These  records  shall  show 
authorizations,  obligations,  unobligated 
balances,  assets,  liabilities,  outlays  and 
income  of  the  State  agency,  its 
subagencies  and  agents. 

(3)  Records  which  identify 
unallowable  costs  and  offsets  resulting 
from  FNS  or  other  determinations  as 
specified  in  §  277.16  and  the  disposition 
of  these  amounts.  Procedures  must  be  in 
effect  to  prevent  State  agency  claims  for 
these  costs  under  program 
administration. 

(4)  Effective  control  and 
accountability  by  the  State  agency  for 
all  Food  Stamp  Program  funds,  property, 
and  other  assets  acquired  with  Food 
Stamp  Program  funds.  State  agencies 
shall  adequately  safeguard  all  such 
assets  and  shall  assure  that  they  are 
used  solely  for  Food  Stamp  Program 
authorized  purposes  unless  disposition 
has  been  made  in  accordance  with 

§  277.13. 

(5)  Controls  which  minimize  the  time 
between  the  receipt  of  Federal  funds 
from  the  United  States  Treasury  and 
their  disbursement  for  program  costs.  In 
the  Letter  of  Credit  system,  the  State 
agency  shall  make  drawdowns  from  the 
United  States  Treasury  through  a  United 
States  Treasury  Regional  Disbursing 
Office  nearly  as  possible  to  the  time  of 
making  the  disbursements. 

(6)  Procedures  to  determine  the 
reasonableness,  allowability,  and 
allocability  of  costs  in  accordance  with 
the  applicable  provisions  prescribed  in 
Appendix  A  to  this  Part. 

(7)  Support  and  source  documents  for 
costs. 

(8)  State  agencies  must  provide  an 
audit  trail  including  identification  of 
time  periods,  initial  and  summary 
accounts,  cost  determination  and 
allocation  procedures,  cost  centers  or 
other  accounting  procedures  to  support 
any  costs  claimed  for  food  stamp 
administration. 

(9)  Periodic  audits  by  qualified 
individuals  who  are  independent  of 
those  who  maintain  Federal  Food  Stamp 
Program  funds.  These  examinations  are 
intended  to  ascertain  the  effectiveness 
of  the  financial  management  control  and 
reporting  systems  and  internal 
procedures  that  have  been  established 
to  meet  the  terms  and  conditions  for 
Food  Stamp  Program  funding.  Audits 


should  be  made  in  accordance  with 
generally  accepted  auditing  standards 
including  the  standards  published  by  the 
General  Accounting  Office,  Standards 
for  Audit  of  Governmental 
Organizations,  Programs,  Activities,  and 
Functions.  Generally,  examinations 
should  be  conducted  on  an  organization- 
wide  basis  to  test  the  fiscal  integrity  of 
financial  transactions,  as  well  as 
compliance  with  the  terms  and 
conditions  for  Federal  grants.  Such  tests 
would  include  an  appropriate  sampling 
of  Federal  grants,  laminations  will  be 
conducted  with  reasonable  frequency, 
usually  annually,  but  not  less  frequently 
than  every  two  years.  The  frequency  of 
these  examinations  shall  depend  upon 
the  scope  and  complexity  of  the  activity 
audited.  The  examinations  do  not 
relieve  USDA  of  its  audit 
responsibilities,  but  may  reduce  the 
frequency  and  scope  of  such  audits. 

(10}  Methods  to  resolve  audit  findings 
and  recommendations  and  to  follow-up 
on  corrective  or  preventive  actions. 

(11)  Effective  Control  and 
Management  of  Bonus  Costs  (Reserved). 

(c)  The  standards  in  §  277.6(b)  apply 
to  subagencies  or  contractors  involved 
with  Food  Stamp  Program  funding. 

§  277.7  Cash  Depositories. 

(a)  The  term  "cash  depositories” 
refers  to  banks  or  other  institutions 
which  maintain  accounts  where  Food 
Stamp  Program  funds  are  deposited  and 
from  which  withdrawals  are  made  to 
meet  administrative  costs  of  the  State 
agency. 

(b)  State  agencies  are  encouraged  to 
use  minority  owned  banks  to  expand 
opportunities  for  minority  enterprises. 

(c)  FNS  shall  not:  (1)  Require  physical 
segregation  in  a  cash  depository  of 
Program  funds  from  other  State  agency 
funds. 

(2)  Establish  any  eligibility 
requirements  for  cash  depositories  in 
which  Program  funds  are  deposited  by 
the  State  agency. 

§  277.8  Bonding  and  Insurance. 

(a)  General.  In  administering  FNS 
program  funds.  State  agencies  shall 
observe  their  regular  requirements  and 
practices  with  respect  to  bonding  and 
insurance.  FNS  will  not  impose 
additional  bonding  and  insurance 
requirements,  including  fidelity  bonding, 
above  those  normally  required  by  the 
State  agency. 

(b)  Loan  guarantees.  FNS  makes  no 
guarantee  of  any  loan  or  payment  of 
money  borrowed  by  a  State  agency  for 
administering  the  Food  Stamp  Program. 
State  agencies  shall  not  make  any 
assurances  to  any  lender  or  contractor 
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that  FNS  will  furnish  funds  for  loan 
payments. 

§  277.9  Administrative  Costs  Principles. 

(a)  This  section  prescribes  specific 
policies  and  procedures  governing  State 
agencies  for  funding  under  this  Part. 

(b)  Any  cost  related  to  determining 
the  food  stamp  eligibility  of  AFDC 
cases,  including  the  initial  conversion  of 
these  cases  during  implementation  of 
the  Food  Stamp  Act  of  1977,  shall  be 
included  as  part  of  the  AFDC 
determination  costs  and  claims.  They 
are  not  allowable  costs  for  FNS 
reimbursement. 

(c)  When  costs  for  administering  the 
program  are  claimed  for  reimbursement, 
the  audit  trail  must  identify  the  specific 
activities,  locations,  or  time  periods  as 
defined  in  this  section.  (1)  Direct  Cost. 
Allowable  direct  costs  may  be  charged 
to  the  Food  Stamp  Program  at  the  50 
percent  or  higher  funding  level  as 
specified  in  ^is  Part. 

(2)  Indirect  Cost.  Allowable  indirect 
costs  may  also  be  claimed  at  the  50 
percent  or  higher  reimbursement  funding 
level  as  specified  in  this  Part  and 
Appendix  A. 

(3)  Direct  and  indirect  costs  claimed 
for  food  stamp  cost  reimbursement  must 
be  incurred  for  the  time  periods,  the 
activities  or  for  the  locations  for  which 
the  rates  are  approved  by  FNS. 

(d)  All  St&te  agency  Cost  Allocation 
Plans  for  determining  the  costs  of 
administering  the  program  must  be 
approved  by  the  cognizant  Federal 
agency.  All  Cost  Allocation  Plans 
involving  Jfood  stamp  funds  shall  be 
submitted  to  FNS  for  review. 

§  277.10  Program  Income. 

(a)  Program  income  is  gross  income 
resulting  from  activities  financed  with 
Food  Stamp  Program  funds.  Such 
earnings  exclude  certain  interest  income 
but  includes  income  from  service  fees, 
usage  or  rental  fees,  sale  of  assets 
purchased  with  Program  funds,  and 
royalties  on  patents  and  copyrights. 

(b)  Interest  earned  on  advances  of 
Food  Stamp  Program  administrative 
funds  shall  be  remitted  to  FNS  except 
for  interest  earned  on  advances  to 
States  or  instrumentalties  of  a  State  as 
provided  by  the  Intergovernmental 
Cooperation  Act  of  1968  (P.L.  90-577) 
and  advances  to  tribal  organizations 
under  the  Indian  Self-Determination  Act 
(Sections  102-104). 

(c)  Income  resulting  from  the  sale  of 
real  and  personal  property  whose 
acquisition  cost  was  borne  in  whole  or 
in  part  with  Food  Stamp  Program  funds 
shall  be  remitted  to  FNS  or  applied  to 
the  Federal  share  of  current  program 
costs  in  accordance  with  §  277.13.  All 


other  sales  proceeds  will  be  handled  in 
accordance  with  §  277.13. 

(d)  Unless  there  is  a  prior  agreement 
between  FNS  and  the  State  agency,  the 
State  agency  shall  have  no  obligation  to 
FNS  with  respect  to  royalties  received 
from  copyrights  or  patents  produced  as 
a  result  of  activities  Hnanced  with  Food 
Stamp  Program  administrative  funds. 

(e)  Any  other  income  earned  under 
actmties  supported  by  Food  Stamp 
F*rogram  administrative  funds  may  be 
retained  by  the  State  agency  if  they  are 
deducted  from  the  gross  Food  Stamp 
Program  administrative  costs  for  the 
purpose  of  determining  net  costs  and 
FNS’  share  of  net  cost. 

(f)  State  agencies  shall  record  the 
receipt  and  expenditme  of  revenues 
such  as  taxes,  special  assessments, 
levies,  fines,  etc.,  as  a  part  of  program 
fund  transactions  when  such  revenues 
are  specifically  earmarked  for  program 
fund  projects  in  accordance  with  the 
terms  and  conditions  of  the  Statewide 
cost  allocation  plan  or  the  State’s 
indirect  cost  rate  proposal. 

§  277.1 1  Financial  Reporting 
Requirements 

(a)  General.  This  section  prescribes 
requirements  for  the  State  agencies  to 
report  Hnancial  information  to  FNS. 

(b)  Authorized  forms  and  instructions. 

(1)  Only  forms  specified  by  this  Part,  or 
other  forms  authorized  by  FNS,  may  be 
used  for  obtaining  financial  information 
from  State  agencies  for  the  Food  Stamp 
Program. 

(2)  All  instructions  for  use  in 
connection  with  the  form  specified  in 
this  Part  shall  be  followed.  FNS  may 
prescribe  supplementary  instructions. 

(3)  State  agencies  shall  submit  the 
original  and  two  copies  of  forms 
required  by  this  section  unless  FNS 
approves  a  waiver  of  this  requirement. 

(4)  The  forms  and  instructions  in  this 
Part  shall  be  available  to  the  State 
agency  and  to  the  public  upon  request  to 
FNS  Regional  Offices  as  set  out  in 

§  270.6(b). 

(c)  Financial  status  report.  (1)  Form. 
State  agencies  shall  use  the  standard 
Financial  Status  Report  (Form  SF-269) 
to  report  Food  Stamp  Program  costs. 

(2)  Frequency.  The  report  (Form  SF- 
269)  shall  be  required  quarterly. 

(3)  Those  State  agencies  that  receive 
payments  under  the  U.S.  Treasury  check 
system  shall  submit  to  FNS  a  Quarterly 
Report  of  Federal  Cash  Transactions 
(Form  SF-272). 

(4)  Due  Date.  Quarterly  reports  shall 
be  due  April  30  (for  the  period  January- 
March),  July  30  (April-June),  October  30 
(July-September),  January  30  (October- 
December).  Final  reports  are  due 
December  30  for  all  completed  Federal 


fiscal  Years  (October  1 — September  30) 
or  90  days  after  termination  of  Federal 
financial  support.  Requests  from  State 
agencies  for  extension  of  reporting  due 
dates  may  be  approved  if  necessary. 

§  277.12  Retention  and  Custody  of 
Records. 

(a)  Retention  period.  All  financial 
records,  supporting  documents, 
statistical  records,  negotiated  contracts, 
and  all  other  records  pertinent  to  Food 
Stamp  Program  funds  shall  be 
maintained  for  three  years  from  the  date 
of  submission  of  the  annual  tinancial 
status  report  of  the  relevant  fiscal  year 
to  which  they  apply  except  that: 

(1)  If  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the 
three-year  period,  the  applicable  records 
shall  be  retained  until  these  have  been 
resolved. 

(2)  In  the  case  of  a  payment  by  a  State 
agency  to  a  subagency  or  contractor 
using  Food  Stamp  funds,  the  State 
agency,  USDA,  the  Comptroller  General 
of  the  United  States,  or  any  of  their  duly 
authorized  representatives,  shall  have 
access  to  any  books,  documents,  papers 
and  records  of  the  subagency  or 
contractor  which  the  State  agency, 
USDA.  or  the  Comptroller  General  of  the 
United  States  or  any  of  their  duly 
authorized  representatives,  determine 
are  pertinent  to  administration  of  the 
specific  FNS  program  funds,  for  the 
purpose  of  making  audit,  examination, 
excerpts,  and  transcripts. 

(b)  Restrictions  on  public  access. 
Unless  required  by  law.  FNS  will  not 
place  restrictions  on  State  agencies 
which  limit  public  access  to  their 
records  or  the  records  of  their 
subagencies  or  contractors  that  are 
pertinent  to  the  grant,  except  when  the 
State  agency  can  demonstrate  that  such 
records  must  be  kept  confidential  and 
would  have  been  excepted  from 
disclosure  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  if  the 
records  had  belonged  to  FNS. 

§  277.13  Property. 

(a)  General.  This  section  prescribes 
policies  and  procedures  governing  title, 
use,  and  disposition  of  real  and  personal 
property  for  which  acquisition  costs 
were  borne,  in  whole  or  in  part,  as  a 
direct  charge  to  FNS  funds,  and 
ownership  rights  or  intangible  personal 
property  developed,  in  whole  or  in  part, 
with  FNS  funds.  State  agencies  may 
follow  their  own  property  management 
policies  and  procedures,  provided  they 
observe  the  requirements  of  this  section. 
With  respect  to  property  covered  by  this 
section,  FNS  may  not  impose  on  State 
agencies  any  requirement  (including 
property  reporting  requirements)  not 


65340 


Federal  Register  /  Vol.  44,  No.  219  /  Friday.  November  9.  1979  /  Proposed  Rules 


authorized  by  this  section  unless 
speciHcally  required  by  Federal  law. 

(b)  Nonexpendable  personal  property. 

(1)  Title.  Title  to  nonexpendable 
personal  property  whose  acquisition 
cost  is  borne,  in  whole  or  in  part,  by 
FNS  shall  vest  in  the  State  agency  upon 
acquisition,  and  shall  be  subject  to  the 
restrictions  on  use  and  disposition  set 
forth  in  this  section. 

(2)  Use.  (i)  The  State  agency  shall  use 
the  property  in  the  Program  as  long  as 
there  is  a  need  for  such  property  to 
accomplish  the  purpose  of  the  ftogram. 

(ii)  When  there  is  no  longer  a  need  for 
the  property  to  accomplish  the  purpose 
of  the  I^ogram,  the  State  agency  shall 
use  the  property  where  needed  in 
administration  of  other  programs  in  the 
following  order  of  priority: 

(A)  Other  federally  funded  programs 
of  FNS. 

(B)  Other  federally  funded  programs 
of  USDA. 

(C)  Other  federally  funded  programs. 

(iii)  When  the  State  agency  no  longer  • 
has  need  for  such  property  in  any  of  its 
federally  financed  activities,  the 
property  may  be  used  for  the  State 
agency’s  own  official  activities  in 
accordance  with  the  following 
standards: 

(A)  if  the  property  had  a  total 
acquisition  cost  of  less  than  $1,000,  the 
State  agency  may  use  the  property 
without  reimbursement  to  FNS. 

(B)  For  all  such  property  not  covered 
under  paragraph  (b)l2)(iii)(A)  of  this 
section,  the  State  agency  may  retain  the 
property  for  its  own  use,  provided  a  fair 
compensation  is  made  to  FNS  for  the 
FNS  share  of  the  property.  The  amount 
of  such  compensation  shall  be  computed 
by  applying  the  percentage  of  FNS 
particpation  in  the  cost  of  the  property 
to  the  current  fair  market  value  of  the 
property. 

(3)  Disposition.  If  the  State  agency  has 
no  need  for  the  property,  disposition  of 
the  property  shall  be  made  as  follows: 

(ij  If  the  property  had  a  total 
acquisition  cost  of  less  than  $1,000  per 
unit,  the  State  agency  may  sell  the 
property  and  retain  the  proceeds. 

(ii)  If  the  property  had  an  acquisition 
cost  of  $1,000  or  more  per  unit,  the  State 
agency  shall  request  disposition 
instructions  from  FNS.  FNS  shall  issue 
instructions  to  the  State  agency  within 
120  days  following  procedures  shall 
govern: 

(A)  If  the  State  agency  is  instructed  to 
ship  the  property  elsewhere,  the  State 
agency  shall  be  reimbursed  with  an 
amount  which  is  computed  by  applying 
the  percentage  of  the  State  agency’s 
participation  in  the  cost  of  the  property 
to  the  current  fair  market  value  of  the 


property,  plus  any  shipping  or  interim 
storage  costs  incurred. 

(B)  If  the  State  agency  is  instructed  to 
otherwise  dispose  of  the  property,  the 
State  agency  shall  be  reimbursed  by 
FNS  for  the  cost  incurred  in  such 
disposition. 

(C)  If  disposition  or  other  instructions 
are  not  issued  within  the  120-day  period 
specified  in  paragraph  (b](3)(ii)  of  this 
section,  the  State  agency  shall  sell  the 
property  and  reimburse  FNS  with  an 
amount  which  is  computed  by  applying 
the  percentage  of  FNS  participation  in 
the  cost  of  the  property  to  the  sales 
proceeds.  The  State  agency  may, 
however,  deduct  and  retain  from  FNS’ 
share  $100  or  10  percent  of  the  proceeds, 
whichever  is  greater,  for  the  State 
agency  selling  and  handling  expenses. 

(c)  Transfer  of  title  to  certain 
property.  (1)  Where  FNS  determines  that 
an  item  of  nonexpendable  personal 
property  with  an  acquisition  cost  of 
$1,000  or  more,  FNS  may  reserve  the 
right  to  require  the  State  agency  to 
transfer  title  to  the  property  to  the 
Federal  Government  or  to  a  third  party 
named  by  FNS. 

(2)  Such  reservation  shall  be  subject 
to  the  following:  (i)  The  right  to  require 
transfer  of  title  may  be  reserved  only  by 
means  of  an  expressed  special  condition 
under  which  funds  were  authorized  for 
acquisition  of  the  property,  or,  if 
approval  for  the  acquisition  of  the 
property  is  given  after  the  funds  are 
awarded,  by  means  of  a  written 
stipulation  at  the  time  such  approval  is 
given. 

(ii)  The  property  must  be  sufficiently 
described  to  enable  the  Slate  agency  to 
determine  exactly  what  property  is 
involved. 

(3)  FNS  may  not  exercise  the  right 
until  the  State  agency  no  longer  needs 
the  property  in  the  activity  for  which  it 
was  acquired.  Such  need  shall  be 
assumed  to  end  with  termination  of  the 
activity  in  which  the  property  was  used 
unless  the  State  agency  continues  to  use 
the  property  in  other  program-related 
activities  after  the  termination  date  and 
demonstrates  to  FNS  a  continued  need 
for  such  use  in  the  program. 

(4)  To  exercise  the  right,  the  Federal 
Government  must  issue  disposition 
instructions  to  the  State  agency  not  later 
than  120  days  after  the  State  agency  no 
longer  needs  the  property  in  the  activity 
for  which  it  was  acquired.  If  instructions 
are  not  issued  within  that  time,  FNS’ 
right  shall  lapse,  and  the  State  agency 
shall  act  in  accordance  with  the 
applicable  standards  in  paragraph  (b) 

(2)  and  (b)(3)(ii)  of  this  section. 

(5)  The  State  agency  shall  be  entitled 
to  reimbursement  with  an  amount  which 
is  computed  by  applying  the  percentages 


of  the  State  agency’s  participation  in  the 
acquisition  cost  of  the  property  to  the 
current  fair  market  value  of  the 
property,  and  for  any  reasonable 
shipping  and  interim  storage  costs  it 
incurs  pursuant  to  the  Federal 
Government’s  disposition  instructions. 

(d)  Property  management  standards. 
State  agencies'  property  management 
standards  for  nonexpendable  personal 
property  covered  by  this  section  shall 
include  the  following  procedural 
requirements:  (1)  Property  records  shall 
be  maintained  accurately  and  provide 
for: 

(1)  A  description  of  the  property. 

(ii)  Manufacturer’s  serial  number  or 
other  identification  number. 

(iii)  Acquisition  date  and  cost. 

(iv)  Source  of  the  property. 

(v)  Percentage  of  FNS  funds  used  in 
the  acquisition  of  the  property. 

(vi)  Location,  use  and  condition  of  the 
property. 

(vii)  Ultimate  disposition  data 
including  sales  price  or  the  method  used 
to  determine  current  fair  market  value  if 
the  State  agency  reimburses  FNS  for  its 
share. 

(viii)  Trade-in  value  of  any  property 
purchased  with  Federal  funds  where 
their  trade-in  value  reduces  the 
acquisition  cost  of  new  property. 

(2)  A  physical  inventory  of  property 
shall  be  taken  and  the  results  reconciled 
with  the  property  records  at  least  once 
every  two  years  to  verify  the  existence, 
current  utilization,  and  continued  need 
for  the  property. 

(3)  A  control  system  shall  be  in  effect 
to  ensure  adequate  safeguards  to 
prevent  loss,  damage  or  theft  to  the 
property.  Any  loss,  damage  or  theft  of 
nonexpendable  personal  property  shall 
be  investigated  and  properly 
documented. 

(4)  Adequate  maintenance  procedures 
shall  be  implemented  to  keep  the 
property  in  good  condition. 

(5)  Proper  sales  procedures  shall  be 
implemented  to  keep  the  property  in 
good  condition. 

(e)  Expendable  personal  property.  (1) 
Title.  Title  to  expendable  personal 
property,  whose  acquisition  cost  was 
borne  in  whole  or  in  part  by  FNS,  shall 
vest  in  the  State  agency. 

(2)  Use.  The  State  agency  shall  use  the 
property  in  the  Program  as  long  as  there 
is  a  need  for  such  property  to 
accomplish  the  purpose  of  the  Program. 

(3)  Disposition.  When  there  is  no 
longer  a  need  for  the  property  in  the 
Food  Stamp  Program  and  there  is  a 
residual  inventory  exceeding  $1,000  the 
State  agency  shall:  (i)  use  the  property 
in  other  Federally  sponsored  projects  or 
progi'ams. 
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(ii)  retain  the  property  for  use  on 
nonfederally  sponsored  activities,  or 

(iii)  sell  it. 

(4)  Compensation.  FNS  must  be 
compensated  for  its  share  if  the 
alternative  in  paragraph  (e](3)(i]  above 
is  not  follovkred.  The  amount  of 
compensation  shall  be  computed  in  the 
same  manner  as  for  nonexpendable 
personal  property. 

(f)  Patents  and  inventions.  If  any 
program  activity  produced  patents, 
patent  rights,  processes  or  inventions  in 
the  course  of  work  aided  by  FNS,  such 
fact  shall  be  promptly  and  fully  reported 
to  FNS.  Unless  there  is  prior  agreement 
between  the  State  agency  and  FNS  on 
disposition  of  such  items,  FNS  shall 
determine  whether  protection  on  such 
invention  or  discovery  shall  be  sought 
and  how  the  rights  in  the  invention  or  ' 
discovery — including  rights  under  any 
patent  issued  thereon — shall  be 
disposed  of  and  administered  in  order  to 
protect  the  public  interest  consistent 
with  "Government  Patent  Policy” 
(President's  Memorandum  for  Heads  of 
Executive  Departments  and  Agencies, 
August  23, 1971),  and  Statement  of 
Government  Patent  Policy  as  printed  in 
36  CFR  16889. 

(g)  Copyrights.  When  a  program 
activity  results  in  a  book  or  other 
copyrightable  material,  the  author  or 
State  agency  is  free  to  copyright  the 
work,  but  FNS  reserves  a  royalty-free, 
nonexclusive  and  irrevocable  right  to 
reproduce,  publish  or  otherwise  use  and 
to  authorize  others  to  use  the  work  for 
government  purposes.  This  includes 
copyrights  on  ADP  software  as  specified 
in  Appendix  A. 

§  277.14  Procurement  standards. 

(a)  General.  This  section  provides 
standards  for  use  by  State  agencies  for 
the  procurement  of  supplies,  equipment, 
construction  and  other  services  whose 
cost  is  reimbursed  in  whole  or  in  part  by 
FNS.  These  standards  ensure  that  such 
materials  and  services  are  obtained  in 
an  effective  manner  and  in  compliance 
with  the  provisions  of  applicable 
Federal  law  and  Executive  Orders.  No 
additional  procurement  standards  will 
be  imposed  by  FNS  upon  State  agencies 
unless  specifically  required  by  Federal 
laws  or  Executive  Orders. 

(1)  State  agencies  may  use  their  own 
procurement  policies  provided  that 
procurements  paid  in  whole  or  in  part 
by  FNS  meet  the  standards  set  forth  in 
this  part. 

(2)  The  standards  contained  in  this 
part  do  not  relieve  the  State  agency  of 
the  contract  responsibilities.  The  State 
agency  is  the  responsible  authority 
without  recourse  to  FNS  for  the 
settlement  and  satisfaction  of  all 


contractual  and  administrative  issues  of 
procurements  entered  into  in  support  of 
the  program.  This  includes  disputes, 
claims,  protests  of  award,  source 
evaluation  or  other  matters  of  a 
contractual  nature.  Matters  concerning 
violation  of  law  are  to  be  referred  to 
such  local.  State  or  Federal  authority  as 
may  have  jurisdiction. 

(b)  Code  of  conduct.  The  State  agency 
shall  maintain  a  standard  of  conduct 
which  shall  govern  the  performance  of 
its  officers,  employees  or  agents  in 
contracting  with  and  expending  FNS 
funds.  The  State  agency's  ofHcers, 
employees  or  agents  shall  not  solicit  or 
accept  gratuities,  favors  or  anything  of 
monetary  value  from  contractors  or 
potential  contractors.  To  the  extent 
permissible  under  State  or  local  law, 
rules  or  regulations,  such  standards 
shall  provide  for  appropriate  penalties, 
sanctions  or  other  disciplinary  actions 
to  be  applied  for  their  violation  either  by 
the  State  agency's  officers,  employees  or 
agents  or  by  their  contractors  or  agents. 

(c)  Free  competition.  Procurement(s) 
of  the  State  agency,  whether  negotiated 
or  advertised  and  without  regard  to  cost, 
shall  be  conducted  in  a  manner  which 
provides  maximum  open  and  free 
competition.  The  State  agency  shall  be 
alert  to  conflicts  of  interest  or 
noncompetitive  practices  among 
contractors  which  may  restrict  or 
eliminate  competition  or  otherwise 
restrain  trade. 

(d)  Procedural  requirements.  The 
State  agency  procurement  procedures 
must  provide,  as  a  minimum,  the 
following: 

(1)  Proposed  procurement(s)  shall  be 
reviewed  by  State  officials  to  avoid 
purchasing  unnecessary  or  duplicate 
items.  Where  appropriate,  an  analysis 
shall  be  made  of  lease  and  purchase 
alternatives  to  determine  which  would 
be  the  more  economical  and  practical. 

(2)  Invitations  for  bids  or  requests  for 
proposals  shall  contain  a  clear  and 
accurate  description  of  the  technical 
requirements  for  the  material,  product, 
or  service  desired.  Description(s]  shall 
not,  in  competitive  procurements, 
contain  features  which  unduly  restrict 
competition.  "Brand  name  or  equal” 
description  may  be  used  as  a  means  to 
define  the  performance  or  features  of  a 
prociffement.  Any  features  of  the  “Brand 
Name”  which  must  be  met  by  offerors 
should  be  clearly  specified. 

(3)  Positive  efforts  shall  be  made  by 
the  State  agencies  to  use  small  and/or 
minority-owned  business  sources  of 
supplies  and  services.  Such  efforts 
should  allow  these  sources  the 
maximum  feasible  opportunity  to 
compete  for  contracts  to  be  performed 
with  FNS  funds. 


(4)  The  type  of  procurement  document 
used  (i.e.,  fixed-price  contracts,  cost 
reimbursable  contracts,  purchase  orders, 
incentive  contracts,  etc.)  shall  be 
appropriate  for  the  particular 
procurement  and  for  promoting  the 
purpose  of  the  program  involved.  The 
“cost-plus-a-percentage-of-cost”  method 
of  contracting  shall  not  be  used. 

(5)  Formal  advertising,  with  adequate 
purchase  description,  sealed  bids  and 
public  openings  are  required  for 
procurement(s)  unless  negotiation 
pursuant  to  paragraph  (e)  of  this  section 
is  necessary  to  accomplish  sound 
procurement.  However,  procurements  of 
$10,000  or  less  need  not  be  advertised 
unless  required  by  State  or  local  laws, 
rules  or  regulations. 

(6)  When  formal  advertising  is  used 
by  the  State  agency: 

(i)  The  awards  shall  be  made  to  the 
bidder  whose  bid  is  responsive  to  the 
invitation  and  is  most  advantageous  to 
the  State  agency,  price  and  other  factors 
considered.  Factors  such  as  discounts, 
transportation  costs,  and  taxes  may  be 
considered  in  determining  the  lowest 
bid. 

(ii)  Invitations  for  bids  shall  clearly 
set  forth  all  requirements  which  the 
bidder  must  fulfill  in  order  for  his  bid  to 
be  evaluated  by  the  State  agency. 

(iii)  Any  or  all  bids  may  be  rejected 
when  it  is  in  the  State  agency's  interest 
to  do  so,  and  such  rejections  are  in 
accordance  with  applicable  State  or 
local  law,  rules  and  regulations. 

(e)  Negotiated  procurements  by  State 
agencies. 

(1)  Procurements  may  be  negotiated 
by  State  agencies  if  it  is  not  practicable 
or  feasible  to  use  formal  advertising. 

(2)  Procurements  may  be  negotiated  if 
one  or  more  of  the  following  conditions 
prevail: 

(i)  The  public  exigency  will  not  permit 
the  delay  incident  to  advertising. 

(ii)  The  material  or  service  to  be 
procured  is  available  from  only  one 
person  or  firm. 

(iii)  The  contract  is  for  personal  or 
professional  services  rendered  by  a 
university,  a  college,  or  other 
educational  institution. 

(iv)  No  acceptable  bids  have  been 
received  after  formal  advertising. 

(v)  The  purchase  is  for  highly 
perishable  materials,  for  materials  or 
services  where  the  prices  are 
established  by  law,  for  technical  items 
or  equipment  requiring  standardization 
and  interchangeability  of  parts  with 
existing  equipment,  for  experimental, 
developmental  or  research  work,  and  for 
technical  or  specialized  supplies 
requiring  substantial  initial  investment 
for  manufacture. 
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(vi)  Negotiation  is  otherwise 
authorized  by  applicable  Federal,  State 
or  local  law,  rules  or  regulations. 

(3)  Even  if  the  cost  or  circmnstances 
above  justify  negotiation  in  lieu  of 
public  advertising,  competition  will  be 
required  to  the  maximum  extent 
practicable.  All  sole  source  negotiated 
procurements  over  $5,000  require  prior 
FNS  approval  before  FNS  participation 
in  funding. 

(f)  Contractor  responsibility. ' 
Contracts  shall  be  made  by  State 
agencies  only  with  responsible 
contractors  with  the  ability  or  potential 
to  perform  successfully  under  the  terms 
and  conditions  of  a  proposed 
procurement.  Consideration  shall  be 
given  to  such  matters  as  contractor 
integrity,  record  of  past  performance, 
financial  and  technical  resources,  and 
accessibility  of  other  necessary 
resources. 

(g)  Records  for  negotiated 
procurements  by  State  agencies.  The 
procurement  records  or  files  of  State 
agencies  for  negotiated  purchases  in 
amounts  in  excess  of  $10,000  shall 
include  the  following: 

(1)  Justification  for  the  use  of 
negotiation  in  lieu  of  advertising, 

(2)  Contractor  selection,  and 

(3)  Basis  for  the  cost  or  price 
negotiated. 

(h)  Contract  Administration  System. 
The  State  agency  is  responsible  for  a 
system  for  contract  administration  to 
assure  timely  results  and  compliance 
with  terms,  conditions  and 
specifications  of  the  contract  and  receipt 
of  all  purchases  or  products. 

(i)  Contract  provisions. 

(1)  General.  The  State  agency  shall 
establish  procedures  to  define  a  sound 
and  complete  agreement  in  all  contracts 
which  it  awards  when  the  contract  costs 
are  to  be  borne  as  part  of  Food  Stamp 
Program  administrative  funds. 

(2)  Provisions,  (i)  Contracts  shall 
contain  legal  provisions  or  conditions 
which  will  allow  for  administrative, 
contractual,  or  other  legal  remedies  and 
appropriate  sanctions  and  penalties  in 
instances  where  contractors  violate  or 
breach  contract  terms. 

(ii)  All  contracts  over  $10,000  awarded 
by  State  agencies  shall  contain  legal 
provisions  for  termination  by  the  State 
agency  and  the  manner  by  which  it  will 
be  effected  and  the  basis  for  settlement. 
In  addition,  such  contracts  shall  set  the 
conditions  by  which  the  contract  may  be 
terminated  for  default  or  because  of 
circumstances  beyond  the  control  of  the 
contractor. 

(iii)  All  contracts  shall  include  the 
bonding  requirements  of  §  277.8. 

(iv)  ^  negotiated  contracts  above 
$10,000  shall  include  provisions  for 


access  to,  and  retention  of,  the 
contractor’s  records  in  accordance  with 
§  277.12. 

(3)  Compliance  provisions,  (i) 
Provisions  for  compliance  with 
Executive  Order  11246,  entitled  “Equal 
Employment  Opportunity”  as 
supplemented  in  Department  of  Labor 
regulations  (41  CFR  Part  60)  shall  be 
included  in  all  contracts  to  which  they 
are  applicable. 

(ii)  All  contracts  and  subcontracts  in 
excess  of  $2,000  for  construction  or 
repair  shall  include  a  provision  for 
compliance  with  the  Copeland  “Anti¬ 
kick  Back”  Act  (18  U.S,C.  874)  as 
implemented  in  Department  of  Labor 
regulations  (29  CFR  Part  3).  The  State 
agency  shall  report  all  suspected  or 
reported  violations  to  FNS. 

(iii)  All  construction  contracts 
awarded  by  State  agencies  shall  include 
a  provision  for  compliance  with  the 
Davis-Bacon  Act  (40  U.S.C.  276a  to  a-7) 
as  supplemented  by  Department  of 
Labor  regulations  (29  CFR  Part  5).  The 
State  agency  shall  report  all  suspected 
or  reported  violations  to  I^S. 

(iv)  All  construction  contracts 
exceeding  $2,000  awarded  by  State 
agencies  and  all  other  contracts 
awarded  by  them  which  exceed  $2,500 
and  which  involve  the  employ  of 
mechanics  and  laborers,  shall  include  a 
provision  for  compliance  with  section 
103  and  107  of  the  Contract  Work  Hours 
and  Safety  Standards  Act  (40  U.S.C. 
327-330)  as  implemented  by  Department 
of  Labor  regulations  (29  CFR  Part  5). 

(v)  All  research  or  development 
contracts  shall  contain  a  notice  to  the 
effect  that  rights  to  inventions  conceived 
or  first  actually  reduced  to  practice  in 
the  course  of  or  under  the  agreement 
shall  be  governed  by  “Government 
Patent  Policy”  (President’s 
Memorandum  for  Heads  of  Executive 
Departments  and  Agencies,  August  23, 
1971),  and  Statement  of  Government 
Patent  Policy  as  printed  in  37  FR 16889. 
’The  State  agency  shall  assure  that  the 
performer  of  the  research  or 
development  work  either  is  given  all 
necessary  information  regarding  these 
matters,  or  is  advised  as  to  the  source  of 
such  information.  This  subdivision  shall 
also  apply  to  nonresearch  and 
nondevelopment  contracts  in  fields  of 
science  or  technology  in  which  there  has 
been  little  significant  experience, 
outside  of  work  funded  by  the  Federal 
Government.  (See  also  §  277.11(c).) 

(vi)  Contracts  and  subcontracts  in 
excess  of  $100,000  shall  contain  a 
provision  which  requires  the  contractor 
to  comply  with  all  applicable  standards, 
orders  or  regulations  issued  pursuant  to 
the  Clean  Air  Act  of  1970,  as  amended 
(42  U.S.C.  1857b.  et  sequ.).  Suspected 


violations  shall  be  reported  by  the  State 
agency  in  writing  to  die  Regional  Office 
of  the  United  States  Environmental 
Protection  Agency,  with  a  copy  to  FNS. 

§  277.15  Food  stamp  investigations  and 
prosecutions. 

(a)  General.  This  section  establishes 
the  standards  and  procedures  for 
Federal  funding  of  State  and  local  costs 
of  Food  Stamp  Program  fraud 
investigations,  prosecutions  and  fraud 
hearings. 

(b)  Funding.  Upon  submission  to  and 
approval  by  FNS  of  a  budget  revision 
and  the  information  required  by 
paragraph  (c)  below.  State  agencies  will 
be  funded  at  75  percent  of  all  allowable 
direct  and  indirect  costs  in  accordance 
with  the  requirements  contained  in  this 
section.  This  higher  rate  may  apply 
retroactivity  begiiming  October  1, 1978 
and  carry  forward  to  the  current  period. 
In  no  case  will  75  percent  funding  apply 
prior  to  October  1, 1978.  In  cases  where 
an  agency  other  than  the  State  welfare 
agency  is  or  will  be  involved,  an 
information  statement  shall  be 
submitted  by  each  State  agency  to 
include  this  operation. 

(c)  State  agency  descriptions. 
Concurrent  with  the  budget  revision 
required  in  paragraph  (d)  below,  the 
State  agency  shall  submit  the  following 
information: 

(1)  Identification  of  tlie  organizational 
units,  with  a  brief  description  of  each 
investigation  or  prosecution  function 
assigned,  that  is  claimed  at  the  75 
percent  rate; 

(2)  [Reserved] 

(3)  A  copy  of  the  statutes  or  court 
decisions  under  which  food  stamp  fraud 
cases  are  prosecuted. 

(4)  A  detailed  description  of  the 
coordination  between  the  investigative 
units,  and  the  prosecuting  units  and  the 
process  by  which  prosecuting  officials 
present  indictments  regarding  food 
stamp  fraud  cases. 

(5)  Agreement  that  investigative 
reports,  prepared  by  the  investigation  or 
prosecution  units,  and  other  related 
records  will  be  made  available  to  USDA 
upon  request. 

(d)  Budget  revision.  The  State  agency 
shall  prepare  and  submit  a  budget 
revision  in  compliance  with  S  §  272.2  and 
277.2  to  FNS  for  FNS  approval. 

(e)  Eligible  Activity.  The  following 
activities  performed  at  the  State  or  local 
level  shall  be  eligible  for  funding  at  75 
percent  of  the  costs  if  they  are  an 
integral  element  of  food  stamp 
investigations,  prosecutions,  and  fraud 
hearings. 

(1)  Payroll,  equipment,  space  and 
other  support  costs  of  qualified 
employees  assigned  specifically  to  the 
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investigation  and  the  prosecution  of  civil 
and  criminal  offenses. 

(2)  Job  related  training  costs  for 
employees  assigned  to  die  above  duties. 

(3)  Cost  of  fraud  hearings. 

(f)  Ineligible  Activity.  The  following 
activities,  whether  performed  at  the 
State  or  local  level,  shall  be  allowable  at 
the  50  percent  funding  level  but 
ineligible  for  funding  at  the  75  percent 
level. 

(1)  Administrative  reviews,  such  as 
fair  hearings  as  required  per  7  CFR  273 
or  Performance  Reporting  System 
Reviews  required  per  7  CFR  275; 

(2)  Investigations  of  authorized  retail 
or  wholesale  food  concerns  except  when 
performed  in  coordination  with  USDA 
Office  of  Investigations  or  FNS  or  both: 

(3)  Audits; 

(4)  Verification  of  eligibility 
information  provided  by  the  household 
for  the  purpose  of  making  an  eligibility 
determination;  and  ' 

(5)  Establishing  claims  against 
households. 

§  277. 1 6  Suspension,  disallowance  and 
program  closeout. 

(a)  Suspension.  When  a  State  agency 
has  materially  failed  to  comply  with  the 
terms  and  conditions  of  this  subchapter, 
FNS  may,  after  written  notification  to 
the  State  agency,  temporarily  withhold 
some  or  all  Federal  reimbursements  for 
costs  of  administration  of  the  Food 
Stamp  Program  in  accordance  with 

§  276.4.  Adjustments  will  be  made  either 
by  adjusting  the  letter  of  credit 
authorization  or  by  not  allowing  the 
State  agency  to  withdraw  funds. 

(b)  Disallowance.  (1)  FNS  may 
disallow  costs  in  accordance  with 

§  276.4  and  effect  nonpayment  for  some 
or  all  costs  incurred  by  a  State  agency 
which  are  normally  allowable  but  are 
determined  by  FNS  to  be 
nonreimbursable  because  the  State 
agency  has  failed  to  comply  with  any  of 
the  provisions  contained  in  the  Act, 
regulations,  or  FNS  approved  State  Plan 
of  Operation. 

(2)  FNS  may  also  disallow  costs  and 
institute  recovery  of  Federal  funds  when 
a  State  agency  fails  to  adhere  to  the  cost 
principles  of  this  Part  and  Appendix 
“A”. 

(c)  Offsets  to  the  Letter  of  Credit. 

(ij  FNS  may  recover  funds  when 

owed  by  the  State  agency  to  FNS 
through  offsets  to  the  Letter  of  Credit. 
Offsets  shall  include: 

(i)  Costs  determined  by  FNS  to  be 
disallowed  under  the  provisions  of  this 
Part. 

(ii)  Unallowable  costs  resulting  from 
audit  or  investigation  findings. 

(iii)  Amounts  owed  which  have  been 
billed  to  the  State  agency  and  which  the 


State  agency  has  failed  to  pay  without 
cause  acceptable  to  FNS. 

(2)  The  amounts  recovered  through 
the  offset  procedure  should  be  in  one 
lump  sum.  If  recovery  of  funds  through 
the  offset  procedure  is  not  possible  in 
one  lump  sum,  FNS  shall  make 
appropriate  adjustments  to  recover  the 
funds  in  not  more  than  three  fiscal 
years. 

(d)  Program  transfer  or  termination. 

(1)  When  termination  or  transfer  of  a 

State  Program  has  been  agreed  upon  by 
FNS,  the  following  closeout  procedures 
shall  be  observed: 

(1)  Upon  request,  FNS  shall  make  or 
arrange  for  prompt  payment  to  the  State 
agency  for  allowable  costs  not  covered 
by  previous  payments. 

(iij  The  State  agency  shall 
immediately  refund  to  FNS  any 
unobligated  balance  of  cash  withdrawal 
by  the  State  agency  for  the 
administration  of  the  Program  in  the 
affected  State  or  Indian  reservation. 

(iii)  The  State  agency  shall  submit  to 
FNS  within  90  days  after  the  date  of 
termination  of  the  Program,  all  required 
financial,  performance  and  other 
reports.  FNS  may  grant  extensions  when 
requested  by  the  State  agency. 

(iv)  FNS  shall  adjust  the  amount 
authorized  by  the  Letter  of  Credit  in 
order  to  effect  payment  of  any  amounts 
due  the  State  agency,  and  if  appropriate, 
shall  bill  the  State  agency  for  any 
amounts  due  to  FNS.  The  amounts  of 
such  billings  shall  be  promptly  remitted 
to  FNS. 

(v)  In  the  event  a  final  audit  has  not 
been  performed  prior  to  the  closeout  of 
the  Program,  FNS  shall  retain  the  right 
to  disallow  costs  or  recovery  funds 
resulting  from  the  final  audit  findings. 

(2)  Provisions  of  §  277.13  apply  for  any 
property  acquired  with  program  funds  or 
received  from  the  Federal  Gwvernment 
in  connection  with  the  program  and 
which  was  in  use  in  the  affected  project 
area  or  areas. 

(e]  Retroactive  adjustment.  In  the 
event  that  FNS  finds  that  a  State  agency 
has  failed  to  comply  substantially  with 
the  provisions  of  this  subchapter, 
retroactive  adjustments  may  be  made  to 
accomplish  the  purposes  of  suspension 
or  disallowance. 

Note. — ^The  reporting  and/or  recordkeeping 
requirements  contained  herein  have  been 
approved  by  the  Office  of  Management  and 
Budget  in  accordance  with  the  Federal 
Reports  Act  of  1942. 

This  proposal  has  been  reviewed 
under  the  USDA  criteria  established  to 
implement  Executive  Order  12044, 
"Improving  Government  Regulations," 
and  has  been  classiRed  "significant."  An 
Approved  Draft  Impact  Analysis  is 


available  from  Claire  Lipsman,  Director, 
Program  Development  Division,  Family 
Nutrition  Programs,  Food  and  Nutrition 
Service,  Washington,  D.C.  20250. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  10.551,  Food  Stamps] 

Dated:  November  5, 1979. 

Carol  Tucker  Foreman, 

Assistant  Secretary. 

Appendix  A 

Principles  for  Determining  Costs  Applicable 
to  Administration  of  the  Food  Stamp  Program 
by  State  Agencies 

This  appendix  sets  forth  the  procedures 
implementing  uniform  requirements  for  the 
negotiations  and  approval  of  cost  allocation 
plans  with  State  agencies,  in  accordance  with 
the  provisions  of  Federal  Management 
Circular  74-4  and  OASC-10,  “Cost  Principles 
and  Procedures  for  Establishing  Cost 
Allocation  Plans  and  Indirect  Cost  Rates  for 
Grants  and  Contracts  with  the  Federal 
Government,”  U.S.  Department  of  Health, 
Education,  and  Welfare.  This  material  is 
adapted  substantially  from  the  circular; 
changes  have  been  made  only  when 
necessary  in  order  to  conform  with  legislative 
constraints. 

A.  Purpose  and  scope. — (1)  Objectives. 

This  Appendix  sets  forth  principles  for 
determining  the  allowable  costs  of 
administering  the  Food  Stamp  Program  by 
State  agency  under  FNS  approved  State  Plans 
of  Operation.  The  principles  are  for  the 
purpose  of  cost  determination  and  are  not 
intended  to  identify  the  circumstances  or 
dictate  the  extent  or  Federal  and  State  or 
local  participation  in  the  Rnancing  of  the 
Program.  They  are  designed  to  provide  that 
all  federally  assisted  programs  bear  their  fair 
share  of  costs  recognized  under  these 
principles,  except  where  restricted  or 
prohibited  by  law.  No  provision  for  proHt  or 
other  increment  above  cost  is  intended. 

(2)  Policy  guides.  The  application  of  these 
principles  is  based  on  the  fundamental 
premises  that: 

(a)  State  agencies  are  responsible  for  the 
efHcient  and  effective  administration  of  the 
Food  Stamp  Program  through  the  application 
of  sound  management  practices. 

(b)  The  State  agency  assumes  the 
responsibility  for  seeing  that  Food  Stamp 
Program  funds  have  been  expended  and 
accounted  for  consistent  with  underlying 
agreements  and  program  objectives. 

(c)  Each  State  agency,  in  recognition  of  its 
own  unique  combination  of  staff  facilities 
and  experience,  will  have  the  primary 
responsibility  for  employing  whatever  form  of 
organization  and  management  techniques  as 
may  be  necessary  to  assure  proper  and 
efflcient  administration. 

(3)  Application.  These  principles  will  be 
applied  by  FNS  in  determining  costs  incurred 
by  State  agencies  receiving  FNS  payments  for 
administering  the  Food  Stamp  Program. 

(B)  Deflnitions.  Approval  or  authorization 
by  FNS  means  documentation  evidencing 
consent  prior  to  incurring  speciflc  costs. 

Cognizant  Federal  Agency  means  the 
Federal  agency  recognized  by  OMB  as  having 
the  predominate  interest  in  terms  of  program 
dollars. 
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Cost  allocation  plan  means  the 
documentation  identifying,  accumulating,  and 
distributing  allowable  costs  of  program 
administration  together  with  the  allocation 
methods  used. 

Cost,  as  used  herein,  means  cost  as 
determined  on  a  cash,  accrual,  or  other  basis 
acceptable  to  FNS  as  a  discharge  of  the  State 
agency’s  accountability  for  FNS  funds. 

Cost  center  means  a  pool,  summary 
account,  objective  or  area  established  for  the 
accumulation  of  costs.  Such  areas  include 
objective  organizational  units,  functions, 
objects  or  items  of  expense,  as  well  as 
ultimate  cost  objective(s)  including  specific 
costs,  products,  projects,  contracts,  programs 
and  other  operations. 

Federal  agency  means  FNS  and  also  any 
department  agency,  commission,  or 
instrumentality  in  the  executive  branch  of  the 
Federal  Government  which  makes  grants  to 
or  contracts  with  State  or  local  governments. 

Payments  for  administrative  costs  means 
reimbursement  or  advances  for  costs  to  State 
agencies  pursuant  to  any  agreement  whereby 
FNS  provides  funds  to  carry  out  programs, 
services,  or  activities  in  cormection  with 
administration  of  the  Food  Stamp  Program. 
The  principles  and  policies  stated  in  this 
Appendix  as  applicable  to  program  payments 
in  general  also  apply  to  any  State  agency 
obligations  under  a  cost  reimbursement  type 
of  agreement  performed  by  a  subagency, 
including  contracts  and  subcontracts. 

Food  Stamp  Program  administration  means 
those  activities  and  operations  of  the  State 
agency  which  are  necessary  to  carry  out  the 
purposes  of  the  Food  Stamp  Act,  including 
any  portion  of  the  Program  financed  by  the 
State  agency. 

Local  unit  means  any  political  subdivision 
of  government  below  the  State  level. 

Other  agencies  of  the  State  means 
departments  or  agencies  of  the  State  or  local 
unit  which  provide  goods,  facilities,  and 
services  to  a  State  agency. 

Subagencies  means  the  organization  or 
person  to  which  a  State  agency  makes  any 
payment  for  acquisition  of  goods,  materials 
or  services  for  use  in  administering  the  Food 
Stamp  Program  and  which  is  accountable  to 
the  State  agency  for  the  use  of  the  funds 
provided. 

Services,  as  used  herein,  means  goods  and 
facilities,  as  well  as  services. 

Supporting  services  means  auxiliary 
functions  necessary  to  sustain  the  direct 
effort  of  administering  the  Food  Stamp 
Program.  These  services  may  be  centralized 
in  the  State  agency  or  in  some  other  agency, 
and  include  procurement,  payroll,  persoimel 
functions,  maintenance  and  operation  of 
space,  data  processing,  accounting, 
budgeting,  auditing,  mail  and  messenger 
service,  and  the  like. 

(Cj  Basic  guidelines. — (1)  Factors  affecting 
allowability  of  costs.  To  be  allowable  under 
the  Food  Stamp  Program,  costs  must  meet  the 
following  general  criteria: 

(a)  Be  necessary  and  reasonable  for  proper 
and  evident  administration  of  the  Program, 
be  allocable  thereto  under  these  principles, 
and,  except  as  specifically  provided  herein, 
not  be  a  general  expense  required  to  carry 
out  the  overall  responsibilities  of  State  or 
local  governments. 


(b)  Be  authorized  or  not  prohibited  under 
State  or  local  laws  or  regulations. 

(c)  Conform  to  any  limitations  or 
exclusions  set  forth  in  these  principles. 
Federal  laws,  or  other  governing  limitations 
as  to  types  or  amoimts  of  cost  items. 

(d)  Be  consistent  with  policies,  regulations, 
and  procedures  that  apply  uniformly  to  both 
federally  assisted  and  other  activities  of  the 
unit  of  government  of  which  the  State  agency 
is  a  part. 

(ej  Be  accorded  consistent  treatment 
through  application  of  generally  accepted 
accounting  principles  appropriate  to  the 
circumstances. 

(f)  Not  be  allocable  to  or  included  as  a  cost 
to  any  other  federally  financed  program  in 
either  the  current  or  a  prior  period. 

(g)  Be  the  net  of  all  applicable  credits. 

(2]  Allocable  costs,  (a)  A  cost  allocable  to  a 
particular  cost  objective  to  the  extent  of 
benefits  received  by  such  objective. 

(b)  Any  cost  allocable  to  a  particular 
program  or  cost  objective  under  these 
principles  may  not  be  shifted  to  other  Federal 
programs  to  overcome  fund  deficiencies, 
avoid  restrictions  imposed  by  law  or  grant 
agreements,  or  for  other  reasons. 

(c)  Where  an  allocation  of  joint  cost  will 
ultimately  result  in  charges  to  the  Program, 
an  allocation  plan  will  be  required  as 
prescribed  in  Section  1  of  these  principles. 

(3)  Applicable  credits,  (a)  Applicable 
credits  refer  to  those  receipts  or  reduction  of 
expenditure-type  transactions  which  offset  or 
reduce  expense  items  allocable  to  programs 
as  direct  or  indirect  costs.  Examples  of  such 
transactions  are:  Purchase  discounts;  rebates 
or  allowances;  recoveries  or  indemnities  on 
losses;  sale  of  publications,  equipment,  and 
scrap;  income  fi'om  personal  or  incidental 
services;  and  adjustments  of  overpayments  or 
erroneous  charges. 

(b)  Applicable  credits  may  also  arise  when 
Federal  funds  are  received  or  are  available 
from  sources  other  than  FNS  to  finance 
operations  or  capital  items  donated  or 
financed  by  the  Federal  Goverriment  to  fulfill 
matching  requirements  under  another 
program.  These  types  of  credits  should 
likewise  be  used  to  reduce  related 
expenditures  ip  determining  the  rates  or 
amounts  applicable  to  a  given  program. 

(D)  Composition  of  cost. — (1)  Total  cost. 

The  total  cost  of  a  program  is  comprised  of 
the  allowable  direct  cost  incident  to  its 
performance,  plus  its  allocable  portion  of 
allowable  indirect  costs,  less  applicable 
credits. 

(2)  Classification  of  costs.  There  is  no 
universal  rule  for  classifying  certain  costs  as 
either  direct  or  indirect  under  every 
accounting  system.  A  cost  may  be  direct  with 
respect  to  some  specific  service  or  function, 
but  indirect  with  respect  to  a  program  or 
other  ultimate  cost  objective.  However,  it  is 
essential  that  each  item  of  cost  be  treated 
consistently  either  as  a  direct  or  an  indirect 
cost.  Specific  guides  for  determining  direct 
and  indirect  costs  allocable  under  the  Food 
Stamp  Program  are  provided  in  the  sections 
which  follow. 

(E)  Direct  costs. — (1)  General.  Direct  costs 
are  those  that  can  be  identified  specificially 
with  a  particular  cost  objective.  These  costs 
may  be  charged  directly  to  the  Food  Stamp 


Program,  contracts,  or  to  other  programs 
against  which  costs  are  finally  lodged.  Direct 
costs  may  also  be  charged  to  cost  objectives 
used  for  the  accumulation  of  costs  pending 
distribution  in  due  course  to  programs  and 
other  ultimate  cost  objectives. 

(2)  Application.  Typical  direct  costs 
chargeable  to  the  Food  Stamp  Program  are: 

(a)  Compensation  of  employees  for  the  time 
and  effort  devoted  specifically  to  the 
administration  of  the  Program. 

(b)  Cost  of  materials  acquired,  consumed, 
or  expended  specifically  for  the  purpose  of 
the  Program. 

(c)  Equipment  and  other  approved  capital 
expenditures. 

(d)  Other  items  of  expense  incurred 
specificially  for  efficiently  and  effectively 
administering  the  Food  Stamp  Program. 

(e)  Services  furnished  specifically  for  the 
Program  by  other  agencies,  provided  such 
charges  are  consistent  with  criteria  outlined 
in  Section  G  of  these  principles. 

(F)  Indirect  costs.— ^1]  General.  Indirect 
costs  are  those  (a)  incurred  for  a  common  or 
joint  purpose  benefiting  more  than  one  cost 
objective,  and  (b)  not  readily  assignable  to 
the  cost  objectives  specifically  benefited, 
without  effort  disproportionate  to  the  result 
achieved.  The  term  indirect  cost  as  used 
herein  applies  to  costs  of  this  type  originating 
in  the  State  agency,  as  well  as  those  incurred 
by  other  departments  in  supplying  goods, 
services,  and  facilities,  to  the  State  agency. 

To  facilitate  equitable  distribution  of  indirect 
expenses  to  the  cost  objectives  served,  it  may 
be  necessary  to  establish  a  number  of  pools 
of  indirect  cost  within  a  State  agency  or  in 
other  agencies  providing  services  to  a  State 
agency.  Indirect  cost  pools  should  be 
distributed  to  benefiting  cost  objectives  on 
bases  which  will  produce  an  equitable  result 
in  consideration  of  relative  benefits  derived. 

(2)  State  agency  indirect  costs.  All  State 
agency  indirect  costs,  including  the  various 
levels  of  supervision,  are  eligible  for 
allocation  to  the  Program  provided  they  meet 
the  conditions  set  forth  in  their  principles.  In 
lieu  of  determining  the  actual  amount  of  State 
agency  indirect  cost  allocable  to  the  Program, 
the  following  methods  may  be  used: 

(a)  Predetermined  fixed  rates  for  indirect 
costs.  A  predetermined  fixed  rate  for 
computing  indirect  costs  applicable  to 
program  administration  may  be  negotiated 
annually  in  situations  where  the  cost 
experience  and  other  pertinent  facts 
available  are  deemed  sufficient  to  enable  the 
parties  to  reach  an  informed  judgment  (1)  as 
to  the  probable  level  of  indirect  costs  in  the 
State  agency  during  the  period  to  be  covered 
by  the  negotiated  rate,  and  (2)  that  the 
amount  allowable  under  the  predeterminated 
rate  would  not  exceed  actual  indirect  costs. 

(b)  Negotiated  lump  sum  for  overhead.  A 
negotiated  fixed  amount  in  lieu  of  indirect 
costs  may  be  appropriate  under 
circumstances  where  the  benefits  derived 
from  a  State  agency's  indirect  services 
cannot  be  readily  determined  as  in  the  case 
of  a  small  self-contained  or  isolated  activity. 
When  this  method  is  used,  a  determination 
should  be  made  that  the  amount  negotiated 
will  be  approximately  the  same  as  the  actual 
indirect  cost  that  may  be  incurred.  Such 
amounts  negotiated  in  lieu  of  indirect  costs 
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will  be  treated  as  an  offset  to  total  indirect 
expenses  of  the  State  agency  before 
allocation  to  remaining  activities.  The  base 
on  which  such  remaining  expenses  are 
allocated  should  be  appropriately  adjusted. 

(3)  Limitation  on  indirect  costs,  (a]  Some 
Federal  programs  may  be  subject  to  laws  that 
limit  the  amount  of  indirect  cost  that  may  be 
allowed.  Agencies  that  sponsor  programs  of 
this  type  will  establish  procedures  which  will 
assure  that  the  amoimt  actually  allowed  for 
indirect  costs  imder  each  such  program  does 
not  exceed  the  maximum  allowable  under  the 
statutory  limitation  or  the  amount  otherwise 
allowable  under  these  principles,  whichever 
is  the  smaller. 

(b)  When  the  amount  allowable  under  a 
statutory  limitation  is  less  than  the  amount 
otherwise  allocable  as  indirect  costs  under 
these  principles,  the  amount  not  recoverable 
as  indirect  costs  under  a  program  may  not  be 
shifted  to  another  federally  sponsored 
program  or  contract. 

(G)  Cost  incurred  by  other  agencies  bf  the 
State. — (1)  General.  TTie  cost  of  service 
provided  by  other  agencies  may  only  include 
allowable  ^rect  costs  of  the  service  plus  a 
pro  rata  share  of  allowable  supporting  costs 
and  supervision  directly  required  in 
performing  the  service,  but  not  supervision  of 
a  general  nature  such  as  that  provided  by  the 
head  of  a  department  and  his  staff  assistants 
not  directly  involved  in  operations.  However, 
supervision  by  the  head  of  a  department  or 
agency  whose  sole  function  is  providing  the 
service  furnished  would  be  an  eligible  cost. 
Supporting  costs  include  those  furnished  by 
other  units  of  the  supplying  department  or  by 
other  agencies. 

(2)  Alternative  methods  of  determining 
indirect  cost.  In  lieu  of  determining  actual 
indirect  cost  related  to  a  particular  service 
furnished  by  other  agencies  of  the  State, 
either  of  the  following  alternative  methods 
may  be  used  provided  only  one  method  is 
used  for  a  specific  service  during  the  fiscal 
year  involved. 

(a)  Standard  indirect  rate.  An  amount 
equal  to  ten  percent  of  direct  labor  cost  in 
providing  the  service  performed  by  other 
agencies  of  the  State  (excluding  overtime, 
shift,  or  hoiday  premiums  and  fringe  benefits) 
may  be  allowed  in  lieu  of  actual  allowable 
indirect  cost  for  that  service. 

(b)  Predetermined  fixed  rate.  A 
predetermined  flxed  rate  for  indirect  cost  of 
the  unit  or  activity  providing  service  may  be 
negotiated  as  set  forth  in  section  F(2)(a)  of 
these  principles. 

(H)  Cost  incurred  by  State  agency  for 
others.  The  principles  provided  in  section  G 
will  also  be  used  in  determining  the  cost  of 
services  provided  by  the  State  agency  to 
another  agency. 

(I)  Cost  Allocation  Plan. 

(1)  A  cost  allocation  will  be  required  to 
support  the  distribution  of  any  indirect  costs. 
All  costs  allocable  to  the  Food  Stamp 
Program  under  cost  allocation  plans  will  be 
supported  by  formal  accounting  records 
which  will  substantiate  the  propriety  of 
eventual  charges. 

(2)  There  are  two  types  of  cost  allocation 
plans: 

(a)  Statewide  or  central  service  cost 
allocation  plan  identifles  and  distributes  the 


cost  of  services  provided  by  support 
organizations  to  those  departments  or  units 
participating  in  Federal  programs. 

(b)  Indirect  cost  proposals  distribute  the 
administrative  or  joint  costs  incurred  by  the 
State  agency  and  the  cost  of  service  allocable 
to  it  under  the  Statewide  or  central  service 
cost  allocation  plan  in  a  ratio  to  all  work 
performed  by  the  State  agency.  The  process 
involves  applying  a  percentage  relationship 
of  indirect  cost  to  direct  cost. 

(3)  Requirements.  The  cost  allocation  plan 
of  the  State  agency  shall  cover  all  allocated 
costs  of  the  department  as  well  as  costs  to  be 
allocated  under  plans  of  other  agencies  or 
organizational  units  which  are  to  be  included 
in  the  costs  of  federally  sponsored  programs. 
The  cost  allocation  plans  of  all  the  agencies 
rendering  services  to  the  State  agency,  to  the 
extent  feasible,  should  be  presented  in  a 
single  document. 

(4)  Instructions  for  preparation  of  cost 
allocation  plans.  The  Department  of  Health. 
Education,  and  Welfare,  in  consultation  with 
the  other  Federal  agencies  concerned,  will  be 
responsible  for  developing  and  issuing  the 
instructions  for  use  by  State  agencies  in 
preparation  of  cost  allocation  plans.  This 
responsibility  applies  to  both  central  support 
services  at  the  State  and  local  government 
level  and  indirect  cost  proposals  of  individual 
State  agencies. 

(5)  Submitting  Plans  for  Approval,  (a) 
Responsibility  for  approving  cost  allocation 
plans  for  individual  State  agencies  has  been 
assigned  by  the  Office  of  Management  and 
Budget  to  the  cognizant  Federal  agency. 

(b)  State  cost  allocation  plans  must  be 
submitted  to  the  cognizant  Federal  agency 
within  six  months  after  the  last  day  of  the 
State’s  fiscal  year.  Upon  request  by  the  State 
agency,  an  extension  of  time  for  submittal  of 
the  cost  allocation  plan  may  be  granted  by 
the  cognizant  Federal  agency.  It  is  essential 
that  cost  allocation  plans  be  submitted  in  a 
timely  manner.  Failure  to  submit  the  plans 
when  required  will  cause’ the  State  agency  to 
become  delinquent.  In  the  event  a  State 
becomes  delinquent  FNS  will  not  provide  for 
the  recovery  of  central  service  and  indirect 
costs,  and  such  costs  already  made  and 
claimed  against  Food  Stamp  Program  funds 
will  be  subject  to  disallowance. 

(6)  Negotiation  and  Approval  of  Cost 
Allocation  Plans  for  States.  The  cognizant 
Federal  agency,  in  collaboration  with  Federal 
agencies  concerned,  will  be  responsible  for 
negotiation,  approval,  and  audit  of  cost 
allocation  plans. 

(7)  Negotiation  and  Approval  of  Cost 
Allocation  Plans  for  Local  Governments.  Cost 
allocation  plans  will  be  retained  at  the  local 
government  level  for  audit  by  the  cognizant 
Federal  agency  except  in  those  cases  where 
that  agency  requests  that  cost  allocation 
plans  be  submitted  to  it  for  negotiation  and 
approval. 

(8)  A  current  list  of  cognizant  Federal 
agencies  is  maintained  by  the  Office  of 
Management  and  Budget. 

(9)  Resolution  of  problems.  The  Office  of 
Management  and  Budget  will  lend  assistance 
in  resolving  problems  encountered  by  Federal 
agencies  on  cost  allocation  plans. 

(10)  Approval  by  FNS.  FNS  reserves  the 
right  to  disapprove  costs  not  meeting  the 


general  criteria  outlined  in  Section  C  of  these 
principles.  FNS  shall  promptly  notify  the 
State  agency  in  writing  of  the  disapproval, 
the  reason  for  the  disapproval  and  die 
effective  date.  Costs  incurred  by  State 
agencies  after  disapproval  may  not  be 
charged  to  FNS  unless  if  FNS  subsequently 
approves  the  cost. 

Standards  for  selected  items  of  cost 

A.  Allowable  cost.  Standards  for 
allowability  of  costs  are  established  by 
Federal  Management  Circular  74-4.  These 
standards  will  apply  regardless  of  whether  a 
particular  item  of  cost  is  treated  as  direct  or 
indirect.  Failure  to  mention  a  particular  item 
of  cost  in  these  standards  is  not  intended  to 
imply  that  it  is  either  allowable  or 
unallowable,  rather  determination  of 
allowability  in  each  case  should  be  based  on 
the  treatment  of  standards  provided  for 
similar  or  related  items  of  cost.  The 
allowability  of  the  selected  items  of  cost  is 
subject  to  the  general  policies  and  principles 
as  stated  in  Attachment  A  to  Federal 
Management  Circular  74-4. 

(1)  Accounting.  The  cost  of  establishing 
and  maintaining  accounting  and  other 
information  systems  required  fo(  the 
management  of  the  Food  Stamp  Program  is 
allowable.  This  includes  costs  incurred  by 
central  service  agencies  of  the  State 
government  for  these  purposes.  The  cost  of 
maintaining  central  accounting  records 
required  for  overall  State  or  local  government 
purposes,  such  as  appropriation  and  fimd 
accounts  by  the  Treasurer,  Comptroller,  or 
similar  officials,  is  considered  to  be  a  general 
expense  of  government  and  is  not  allowable. 

(2)  Advertising.  Advertising  media  includes 
newspapers,  magazines,  radio  and  television 
programs,  direct  mail,  trade  papers,  and  the 
like.  The  advertising  costs  allowable  are 
those  which  are  solely  for 

(a)  Recruitment  of  personnel  required  for 
the  j^ogram; 

(b)  Solicitation  of  bids  for  the  procurement 
of  goods  and  services  required; 

(c)  Disposal  of  scrap  or  surplus  materials 
acquired  in  the  performance  of  the 
agreement;  and 

(d)  Other  purposes  speciffcally  provided  for 
by  FNS  regulations  or  approved  by  FNS  in 
the  administration  of  the  Food  Stamp 
Program. 

(3)  Advisory  Councils.  Costs  incurred  by 
State  advisory  councils  or  committees 
established  to  carry  out  Food  Stamp  Program 
goals  are  allowable.  The  cost  of  like 
organizations  is  allowable  when  used  to 
improve  the  efficiency  and  effectiveness  of 
the  Program. 

(4)  Audit  service.  The  cost  of  audits 
necessary  for  the  administration  and 
management  of  functions  related  to  the 
Program  is  allowable. 

(5)  Bonding.  Costs  of  premiums  on  bonds 
covering  employees  who  handle  Food  Stamp 
Program  funds  or  food  coupons  are 
allowable.  The  amount  of  allowable  coverage 
shall  be  limited  to  the  anticipated  maximum 
amount  of  food  stamp  funds  or  food  coupons 
handled  at  one  time  by  that  employee. 

(6)  Budgeting.  Costs  incurred  for  the 
development,  preparation,  presentation,  and 
execution  of  budgets  are  allowable.  Costs  for 
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services  of  a  central  budget  ofHce  are 
generally  not  allowable  since  these  are  costs 
of  general  government,  however,  where 
employees  of  the  central  budget  office 
actively  participate  in  the  State  agency's 
budget  process,  the  costs  of  services 
identifiable  to  the  Food  Stamp  Program  are 
allowable. 

(7)  Building  lease  management.  The 
administrative  cost  for  lease  management 
which  includes  review  of  lease  proposals, 
maintenance  of  a  list  of  available  property 
for  lease,  and  related  activities  is  allowable. 

(8)  Central  stores.  The  cost  of  maintaining 
and  operating  a  central  stores  organization 
for  supplies,  equipment,  and  materials  used 
either  directly  or  indirectly  for  the  Food 
Stamp  Program  is  allowable. 

(9)  Communications.  Communication  costs 
incurred  for  telephone  calls  or  service, 
telegraph,  teletype  service,  wide  area 
telephone  service  (WATS),  centrex,  telpak 
(tie  lines),  postage,  messenger  service  and 
similar  expenses  are  allowable. 

(10)  Compensation  for  personal  services. 

(a)  General.  Compensation  for  personal 
services  includes  all  remuneration,  paid 
currently  or  accrued,  for  services  rendered 
during  the  period  of  performance  in  the 
administration  of  the  program  including  but 
not  necessarily  limited  to  wages,  salaries, 
and  supplementary  compensation  and 
benefits  as  defined  in  Section  A  (13)  of  these 
principles.  The  costs  of  such  compensation 
are  allowable  to  the  extent  that  total 
compensation  for  individual  employees:  is 
reasonable  for  the  sen'ices  rendered;  follows 
an  appointment  made  in  accordance  wnth 
State  or  local  government  lews  and  rules  and 
which  meets  Federal  Merit  System  or  other 
requirements,  where  apulicable:  and  is 
determined  and  supported  as  provided  in 
Section  A  of  these  princip’es.  Compensation 
for  employees  engaged  in  federally-assisted 
activities  will  be  considered  reasonable  to 
the  extent  that  it  is  consistent  with  that  paid 
for  similar  w’ork  in  other  activities  of  the 
State  or  local  government.  In  cases  where  the 
kinds  of  employees  required  for  the  Food 
Stamp  Program  activities  are  not  found  in  the 
other  activities  of  the  State  or  local 
government,  compensation  will  be  considered 
reasonable  to  the  extent  that  it  is  comparable 
to  that  paid  for  similar  work  in  the  labor 
market  in  which  the  employing  government 
competes  for  the  kind  of  employees  involved. 
Compensation  surveys  providing  data 
representative  of  the  labor  market  involved 
will  be  an  acceptable  basis  for  evaluating 
resonableness. 

(b)  Payroll  and  distribution  of  time. 
Amounts  charged  to  the  program  for  personal 
services,  regardless  of  whether  treated  as 
direct  or  in^rect  costs,  will  be  based  on 
payrolls  documented  and  approved  in 
accordance  with  the  generally  accepted 
practice  of  the  State  or  local  agency.  Payrolls 
must  be  supported  by  time  and  attendance  or 
equivalent  records  for  individual  employees. 
Distribution  of  salaries  and  wages  of 
employees  chargeable  to  more  than  one 
program  or  other  cost  objective  will  be 
supported  by  appropriote  time  reports  or 
approved  time  study  methodologies.  The 
method  used  should  be  included  in  the  cost 
allocation  plan  and  should  be  approved hiy 
FNS. 


(11)  Depreciation  and  use  allowance,  (a) 
State  agencies  may  be  compensated  for  the 
use  of  buildings,  capital  improvements,  and 
equipment  through  use  allowances  or 
depreciation.  Use  allowances  are  the  means 
of  providing  compensation  in  lieu  of 
depreciation  or  other  equivalent  costs. 
However,  a  combination  of  the  two  methods 
may  not  be  used  in  connection  with  a  single 
class  of  fixed  assets. 

(b)  The  computation  of  depreciation  or  use 
allowances  will  be  based  on  acquisition  cost. 
Where  actual  cost  records  have  not  been 
maintained,  a  reasonable  estimate  of  the 
original  acquisition  cost  may  be  used  in  the 
computation.  The  computation  will  exclude 
the  cost  or  any  portion  of  the  cost  of 
buildings  and  equipment  donated  or  borne 
directly  or  indirectly  by  the  Federal 
Government  through  charges  to  Federal 
program.s  or  otherwise,  irrespective  of  where 
title  was  originally  vested  or  where  it 
presently  resides.  In  addition,  the 
computation  will  also  exclude  the  cost  of 
acquisition  of  land  or  buildings.  Depreciation 
or  a  use  allowance  on  idle  or  excess  facilities 
is  not  allowable,  except  when  specifically 
authorized  by  FNS. 

(c)  Where  the  depreciation  method  is 
followed,  adequate  property  records  must  be 
maintained,  and  any  generally  accepted 
method  of  computing  depreciation  may  be 
used.  However,  the  method  of  computing 
depreciation  must  be  consistently  applied  for 
any  specifib  asset  or  class  of  assets  for  all 
affected  federally  sponsored  programs  and 
must  result  in  equitable  charges  considering 
the  extent  of  the  use  of  the  assets  for  the 
benefit  of  such  programs. 

(d)  In  lieu  of  depreciation,  a  use  allcwance 
fur  buildings  and  improvements  may  be 
computed  at  an  annual  rate  not  exceeding 
two  percent  of  acquisition  cost.  The  use 
allowance  for  equipment  (excluding  items 
properly  capitalized  as  building  cost)  wnll  be 
computed  at  an  annual  rate  not  exceeding  six 
and  two-thirds  perceftt  of  acquisition  cost  of 
usable  equipment. 

(e)  No  depreciation  or  use  charge  may  be 
allowed  on  any  assets  that  would  be 
considered  as  fully  depreciated,  provided, 
however,  that  reasonable  use  charges  may  be 
negotiated  for  any  such  assets  if  warranted 
after  taking  into  consideration  the  cost  of  the 
facility  or  item  involved,  the  estimated  useful 
life  remaining  at  time  of  negotiation,  the 
effect  of  any  increased  maintenance  charges 
or  decreased  efficiency  due  to  age,  and  any 
other  factors  pertinent  to  the  utilization  of  the 
facility  or  item  for  the  purpose  contemplated. 

(12)  Disbursing  service.  The  cost  of 
disbursing  program  funds  by  the  State 
Treasurer  or  other  designated  officer  is 
allowable.  Disbursing  services  cover  the 
processing  of  checks  or  warrants,  from 
preparation  to  redemption,  including  the 
necessary  records  of  accountability  and 
reconciliation  of  such  records  with  related 
cash  accounts. 

(13)  Employee  fringe  benefits.  Costs 
identified  are  allowable  to  the  extent  that 
total  compensation  for  employees  is 
reasonable  as  defined  in  paragraph  (10)(a)  of 
these  principles. 

(a)  Employee  benefits  in  the  form  of  regular 
compensation  paid  to  employees  during 


periods  of  authorized  absences  from  the  job, 
such  as  for  annual  leave,  sick  leave,  court 
leave,  military  leave,  and  the  like,  if  they  are: 
(a)  provided  pursuant  to  an  approved  leave 
system,  and  (b)  the  cost  thereof  is  equitably 
allocated  to  all  related  activities,  including 
federally-assisted  programs. 

(b)  Employee  benefits  in  the  form  of 
employers’  contributions  or  expense  for 
social  security,  employees’  life  and  health 
insurance  plans,  unemployment  insurance 
coverage,  workers’  compensation  insurance, 
pension  plans,  severance  pay,  and  the  like, 
provided  such  benefits  are  granted  under 
approved  plans  and  are  distributed  equitably 
to  programs  and  to  other  activities. 

(14)  Employee  morale,  health  and  welfare 
costs.  The  costs  of  health  or  first-aid  clinics 
and/or  infirmaries,  recreational  facilities, 
employees’  counseling  services,  employee 
information  publications,  and  any  related 
expenses  incurred  in  accordance  with  general 
State  or  local  policy,  are  allowable.  Income 
generated  from  any  of  these  activities  will  be 
offset  against  expenses. 

(15)  Exhibits.  Costs  of  exhibits  relating 
specifically  to  the  Food  Stamp  Program  are 
allowable. 

(16)  Legal  expenses.  The  cost  of  legal 
expenses  required  in  the  administration  of 
the  Program  is  allowable.  Legal  services 
furnished  by  the  chief  legal  officer  of  a  Stale 
or  local  government  or  his  staff  solely  for  the 
purpose  of  discharging  his  general 
responsibilities  as  legal  ofiicer  are 
unallowable.  Legal  expenses  for  the 
prosecution  of  claims  against  the  Federal 
Government  are  unallowable. 

(17)  Maintenance  and  repair.  Costs 
incurred  for  necessary  maintenance,  repair, 
or  upkeep  of  property  which  neither  add  to 
the  permanent  value  of  the  property  nor 
appreciably  prolong  its  intended  life,  but 
keep  it  in  an  efficient  operating  condition,  are 
allowable. 

(18)  Materials  and  supplies.  The  cost  of 
materials  and  supplies  necessary  to  carry  out 
the  program  is  allowable.  Purchases  made 
specifically  for  the  program  should  be 
charged  thereto  at  their  actual  prices  after 
deducting  all  cash  discounts,  trade  discounts, 
rebates,  and  allow'anccs  received  by  the 
State  agency.  Withdrawals  from  general 
stores  or  stockrooms  should  be  charged  at 
cost  under  any  recognized  method  of  pricing 
consistently  applied.  Incoming  transportation 
charges  are  a  proper  part  of  material  cost. 

(19)  Memberships,  subscriptions  and 
professional  activities. 

(a)  The  cost  of  membership  in  civic, 
business,  technical  and  professional 
organizations  is  allowable,  provided: 

(i)  The  benefit  from  the  membership  is 
related  to  the  program, 

(ii)  the  expenditure  is  for  agency 
membership, 

(iii)  the  cost  of  the  membership  is 
reasonably  related  to  the  value  of  the 
services  or  benefits  received,  and 

(iv)  the  expenditure  is  not  for  membership 
in  an  organization  which  devotes  a 
substantial  part  of  its  activities  to  influencing 
legislation. 

(b)  Reference  material.  The  cost  of  books, 
and  subscriptions  to  civic,  business, 
professional,  and  technical  periodicals  is 
allowable  when  related  to  the  program. 
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(c)  Meetings  and  conferences.  Costs  are 
allowable  when  the  primary  purpose  of  the 
meeting  is  the  dissemination  of  technical 
information  relating  to  the  Program  and  they 
are  consistent  with  regular  practices  followed 
for  other  activities  of  the  State  agency. 

(20)  Motor  pools.  The  costs  of  a  service 
organization  which  provides  automobiles  to 
user  State  agencies  at  a  mileage  or  fixed  rate 
and/or  provides  vehicle  maintenance, 
inspection  and  repair  services  are  allowable. 

(21)  Payroll  preparation.  The  cost  of 
preparing  pajTolls  and  maintaining  necessary 
related  wage  records  is  allowable. 

(22)  Personnel  administration.  Costs  for  the 
recruitment,  examination,  certiHcation, 
classification,  training,  establishment  of  pay 
standards,  and  related  activities  for  the 
program  are  allowable. 

(23)  Printing  and  reproduction.  Cost  for 
printing  and  reproduction  services  necessary 
for  program  administration,  including  but  not 
limited  to  forms,  reports,  manuals,  and 
information  literature,  is  allowable. 
Publication  costs  of  reports  or  other  media 
relating  to  program  accomplishments  or 
results  are  allowable. 

(24)  Procurement  service.  The  cost  of 
procurement  service,  including  solicitation  of 
bids,  preparation  and  award  of  contracts,  and 
all  phases  of  contract  administration  in 
providing  goods,  facilities  and  services  for 
the  program  is  allowable. 

(25)  Taxes.  In  general,  taxes  or  payments  in 
lieu  of  taxes  which  the  State  agency  is  legally 
required  ta  pay  are  allowable. 

(26)  Training  and  education.  The  cost  of  in- 
service  training,  customarily  provided  for 
employee  development  which  directly  or 
indirectly  beneHts  the  program  is  allowable. 
Out-of-service  training  involving  extended 
periods  of  time  is  allowable  only  when 
specifically  authorized  by  FNS. 

(27)  Transportation.  Costs  incurred  for 
freight,  cartage,  express,  postage  and  other 
transportation  costs  relating  either  to  goods 
purchased,  delivered,  or  moved  from  one 
location  to  another  are  allowable. 

(28)  Travel.  Travel  costs  are  allowable  for 
expenses  for  transportation,  lodging, 
subsistence,  and  related  items  incurred  by 
employees  who  are  in  travel  status  on  official 
business  incident  to  the  program.  Such  costs  . 
may  be  charged  on  an  actual  basis,  on  a  per 
diem  or  mileage  basis  in  lieu  of  actual  costs 
incurred,  or  on  a  combination  of  the  two.  The 
changes  must  be  consistent  with  those 
normally  allowed  in  like  circumstances  in 
nonfederally  sponsored  activities.  The 
difference  in  cost  between  first-class  air 
accommodations  and  Icss-than-first  class  air 
accommodations  is  unallowable  except  when 
less-than-first-class  air  accommodations  are 
not  reasonably  available. 

B.  Costs  allowable  with  approval  of  FNS. 

(1)  Automatic  data  processing.  The  cost  of 
data  processing  services  for  Food  Stamp 
Program  administration  is  allowable.  This 
cost  may  include  rental  of  equipment  or 
depreciation  on  State  agency  owned 
equipment.  The  acquisition  of  equipment, 
whether  by  outright  purchase,  rental- 
purchase  agreement  or  other  method  of 
purchase,  is  allowable  only  upon  specific 
prior  approval  of  FNS  as  provided  under  the 
selected  item  for  capital  expenditures.  The 


conditions  for  Food  Stamp  Program  funding 
of  the  acquisition  of  Automatic  Data 
Processing  equipment  and  services  are 
contained  in  these  principles  in  accordance 
with  OMB  Circular  No.  A-90. 

(2)  Definitions. — (a)  "Acceptance 
documents" means  written  evidence  of 
satisfactory  completion  of  an  approved  phase 
of  work  or  contract,  and  acceptance  thereof 
by  the  State  agency. 

(b)  "Advance  Planning  Document"  or 
“A/’D”  means  a  written  plan  of  action  to 
acquire  the  proposed  APD  services,  system, 
or  equipment.  The  APD  must  contain  a 
statement  of  needs  and  objectives; 

(i)  the  feasibility  study: 

(ii)  a  preliminary  cost/benefit  analysis 
including  lease/purchase  options; 

(iii)  a  personnel  resource  statement 
indicating  availability  of  qualified  and 
adequate  staff  including  a  project  director  to 
accomplish  the  project  objectives; 

(iv)  a  detailed  description  of  the  nature  and 
scope  of  the  activities  to  be  undertaken  and 
the  methods  to  be  used; 

(v)  a  proposed  schedule; 

(vi)  a  proposed  budget;  and 

(vii)  a  statement  indicating  the  period  of 
time  for  which  the  services,  system,  or 
equipment  described  are  expected  to  be  used; 
for  integrated  computer  systems,  a  statement 
of  the  percentage  allocated  to  FNS  and  a 
breakdown  or  explanation  of  how  the 
percentage  was  determined. 

(c)  “Automatic  Data  Processing" or  "ADP" 
means  data  processing  performed  by  a 
system  of  electronic  or  electrical  machines  so 
interconnected  and  interacting  as  to  minimize 
the  need  for  human  assistance  or 
intervention. 

(d)  "Automatic  Data  Processing 
equipment" or  "ADP  equipment"  means:  (i) 
Electronic  digital  computers,  regardless  of 
size,  capacity  or  price,  that  accept  data  input, 
store  data,  perform  calculations  and  other  ' 
processing  steps,  and  prepare  information. 

(ii)  All  peripheral  or  auxiliary  equipment 
used  in  support  of  electronic  computers 
whether  selected  and  acquired  with  the 
computer  or  separately; 

(iii)  Data  transmission  or  communications 
equipment  that  is  selected  and  acquired 
solely  or  primarily  for  use  with  a 
configuration  of  ADP  equipment  which 
includes  an  electronic  computer;  and 

(iv)  "Data  input  equipment"  means 
equipment  used  to  enter  data  directly  or 
indirectly  into  an  electronic  digital  computer; 
peripheral  or  auxiliary  equipment;  or  data 
transmission  or  communication  equipment. 

(e)  "Automatic  Data  Processing  services" 
or  "ADP services" means:  (i)  Services  to 
operate  ADP  equipment,  either  by  private 
sources,  or  by  employees  of  the  State  agency, 
or  by  State  or  local  organizations  other  than 
the  State  agency;  and/or 

(ii)  Services  provided  by  private  sources  or 
by  employees  of  the  State  agency  or  by  State 
and  local  organizations  other  than  the  State 
agency  to  perform  such  tasks  as  feasibility 
studies,  system  studies,  system  design  efforts, 
development  of  system  specifications,  system 
analysis,  programming  and  system 
implementation. 

(f)  "Data  processing" means  the 
preparation  of  source  media  containing  data 


or  basic  elements  of  information  and  the  use 
of  such  source  media  according  to  precise 
rules  of  procedures  to  accomplish  such 
operations  as  classifying,  sorting,  calculating, 
summarizing,  recording  and  transmitting. 

(g)  "Feasibility  study"  means  a  preliminary 
study  to  determine  whether  it  is  su^iciently 
probable  that  effective  and  e^icient  use  of 
ADP  equipment  or  systems  can  be  made  to 
warrant  the  substantial  investment  of  staff, 
time,  and  money.  The  study  shall  project  for  a 
three  year  period  the  requirements  for  ADP 
equipment,  services,  and  systems. 

(h)  "Request  for  proposal"  ar  "RFP"  means 
the  document  used  for  public  solicitations  of 
competitive  proposals  from  qualified  sources 
as  outlined  in  7  CFR  277.14. 

(i)  "Service  agreement"  means  a  document 
signed  by  the  State  or  local  agency  and  a 
second  State  or  local  organization  providing 
ADP  services  to  the  State  or  local  agency 
which;  (i)  Identifies  those  ADP  services  to  be 
provided  by  the  provider  agency; 

(ii)  Includes,  preferably  as  an  amendable 
attachment,  a  schedule  of  changes  for  each 
identified  ADP  service,  and  a  certiHcation 
that  these  charges  apply  equally  to  all  users; 

(iii)  Includes  a  description  of  the  method(s) 
of  accounting  for  the  services  rendered  under 
the  agreement  and  computing  services 
changes; 

(iv)  Includes  assurances  that  services 
provided  shall  be  timely  and  satisfactory;  and 

(v)  Requires  the  provider  agency  to  obtain 
prior  State  agency  approval  and  to  follow 
competitive  procurement  procedures 
equivalent  to  those  contained  in  7  CFR  277.14 
for  the  acquisition  of  any  ADP  services  in 
support  of  or  in  addition  to  the  service 
agreement. 

(j)  "Software  ”  means  a  set  of  computer 
programs,  procedures,  and  associated 
documentation  by  which  ADP  equipment  is 
used  and  operated. 

(k)  "System  design  "  means  the  putting 
together  of  a  new  or  more  efficient  ADP 
system  which  avoids  the  deficiencies  and 
discrepancies  in  the  old  system. 

(l)  "System  specifications" means 
information  about  the  new  ADP  system — 
such  as  workload  descriptions,  input  data, 
information  to  be  maintained  and  processed, 
data  processing  techniques,  and  output 
data — which  is  required  to  determine  the 
ADP  equipment  and  software  necessary  to 
implement  the  system  design. 

(m)  "System  study"  means  the  examination 
of  existing  information  flow  and  operational 
procedures  within  an  organization  to 
determine  how  to  provide  more  timely, 
accurate,  and  meaningful  information  for 
management  decision-making  and  to  develop 
new  or  improved  ADP  systems  to  service, 
control  and  coordinate  the  activities  of  the 
organization  to  improve  operational 
efficiency.  The  study  essentially  consists  of 
three  basic  phases;  data  gathering  or 
investigation  of  the  present  system  and  new 
information  requirements;  analysis  of  the 
data  gathered  in  the  investigation;  and 
synthesis,  or  refitting,  of  the  parts  and 
relationships  uncovered  through  the  analysis 
into  an  efHcient  system. 

(3)  Obtaining  approval.  Prior  approval  by 
FNS  is  required  for  costs  of  ADP  equipment 
or  ADP  services  in  support  of  the  Food  Stamp 
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Program  which  exceed  $25,000  in  combined 
Federal  and  State  funds  per  project.  Requests 
for  approvals  must  be  forwarded  through  the 
State  agency  prior  to  submittal  to  FNS. 
Approval  by  FNS  will  be  based  on  a  review 
of  the  studies  conducted  by  or  for  the  agency 
that  will  justify  the  acquisition  of  the 
proposed  ADP  equipment  or  ADP  services. 
Written  approval  of  the  Advance  Planning 
Document  must  be  obtained  from  FNS  by  the 
State  agency  prior  to  entering  into 
contractual  agreements  or  making  any  other 
commitment  for  acquisition  of  ADP 
equipment  or  ADP  services. 

(4)  Approval  by  the  State  agency.  Approval 
by  the  State  agency  is  required  for  all 
documents  specibed  in  this  regulation  prior  to 
submittal  for  FNS  approval.  In  addition.  State 
agency  approval  is  also  required  for  those 
acquisitions  of  ADP  equipment  and  ADP 
services  not  requiring  prior  approval  by  FNS. 

(5)  Competitive  procurement.  Acquisition 
of  ADP  equipment  and  purchase  of  ADP 
services  shall  be  based  on  competitive 
procurement  procedures  specified  in  7  CFR 
277.14  when  Food  Stamp  Ifrogram  funds  are 
involved.  State  agency  officials  responsible 
for  such  procurement  will  ensure  that  formal 
advertising  is  the  method  of  procurement 
unless  the  conditions  for  negotiation  in  7  CFR 
277.14  are  met.  Not  withstanding  the 
existence  of  circumstances  justifying 
negotiation,  competitive  procurement  shall  be 
obtained  to  the  maximum  extent  practicable. 
The  competitive  procurement  policy  shall  be 
applicable  except  for  ADP  services  provided 
by  the  agency  itself,  or  by  other  State  or  local 
agencies. 

(6)  Submittal  of  documents,  (a)  Prior  to 
claiming  funding  under  the  Food  Stamp 
Program  the  State  agency  will  be  required  to 
submit: 

(i)  the  advance  planning  document; 

(ii)  the  service  agreement  (when  data 
processing  services  are  to  be  provided  by  a 
State  central  data  processing  facility  or  by 
another  State  or  local  agency); 

(iii)  the  request  for  proposal,  prior  to  its 
issuance  when  service  or  equipment 
proposals  are  being  solicited  from 
commercial  sources;  and 

(iv)  the  contract,  prior  to  signature  of  the 
contracting  ofricer  when  services  or 
equipment  are  to  be  acquired  commercially. 

(bj  Voluntary  submittal,  or  when  requested 
by  FNS,  will  be  made  of: 

(i)  the  system  study, 

(ii)  the  system  design, 

(iii)  the  system  specifications, 

-  (iv)  the  acceptance  document. 

(7)  Methods  for  charging  costs.  Methods 
and  procedures  for  properly  charging  the 
costs  of  all  systems  whether  acquired  fix)m 
public  or  private  sources  shall  be  in 
accordance  with  this  regulation  and 
applicable  FNS  instructions. 

(8)  Access.  Access  to  the  system  by  FNS  in 
all  of  its  aspects,  including  design, 
development,  and  operation,  including  work 
performed  by  any  source,  and  including  cost 
records  of  contractors  end  subcontractors, 
shall  be  made  available  by  the  State  at 
intervals  as  are  deemed  necessary  by  FNS  to 
determine  whether  the  conditions  for 
approval  are  being  met  and  to  determine  the 
efficiency,  economy  and  effectiveness  of  the 


system.  Failure  to  provide  full  access  by 
appropriate  State  and  Federal 
representatives  to  all  parts  of  the  system 
shall  result  in  termination  of  Food  Stamp 
Program  funds  in  the  costs  of  the  system  and 
its  operation. 

(9)  Ownership  rights,  (a)  Software.  The 
State  will  have  aU  ownership  rights  in 
software  or  modification  thereof  and 
associated  documentation  designed, 
developed  or  installed  with  Food  Stamp 
Program  funds  except  that  FNS  reserves  a 
royalty-free,  non-exclusive  license  to 
reproduce,  publish,  or  otherwise  use,  and  to 
authorize  others  to  do  so,  such  software, 
modification  and  documentation.  Proprietary 
software  which  is  provided  at  established 
catalog  or  market  prices  and  sold  or  leased  to 
the  general  public  shall  not  be  subject  to  the 
ownership  provisions  of  this  section. 

(b)  Automatic  data  processing  equipment. 
The  policies  and  procedures  governing  title, 
use  and  disposition  of  property  purchased 
wdth  Food  Stamp  Program  funds,  which  are 
covered  in  7  CFR  277.13  are  applicable  to 
automatic  data  processing  equipment. 

(10)  Use  of  ADP  systems.  ADP  systems 
designed,  developed  or  installed  with  Food 
Stamp  Program  funds  shall  be  used  for  a 
period  of  time  consistent  with  the  Advance 
Planning  Document  as  approved,  or  which 
FNS  shall  determine  is  sufficient  to  justify  the 
Federal  funds  invested. 

(11)  Basis  for  continued  Federal  financial 
participation.  Periodic  onsite  surveys  and 
reviews  of  State  and  local  agency  ADP 
methods  and  practices  may  be  conducted  by 
or  for  FNS  to  determine  the  adequacy  of  such 
methods  and  practices  and  to  assure  that 
ADP  equipment  and  services  are  utilized  for 
the  purposes  for  which  Federal  funds  were 
authorized.  Such  surveys  may  include: 

(a)  Pre-installation  readiness.  A  pre¬ 
installation  survey  including  an  on-site 
evaluation  of  the  physical  site  and  the  State 
agency's  readiness  to  use  the  proposed  ADP 
services,  equipment  or  system  when  installed 
and  operational. 

(b)  Post-installation.  A  review  conducted 
after  installation  of  ADP  equipment  or 
systems  to  assure  that  the  objectives  for 
which  Federal  financial  participation  w-as 
approved  are  being  accomplished. 

(c)  Utilization.  A  continuing  review  of  ADP 
facilities  to  determine  whether  or  not  the 
ADP  equipment  or  services  are  being 
efficiently  and  effectively  utilized  in  support 
of  the  Food  Stamp  Program.  Should  FNS 
determine  from  such  surveys  or  reviews  or 
otherwise  that  the  State  agency  has 
improperly  used  Food  Stamp  Program  funds, 
termination  of  Food  Stamp  Program  funding 
may  be  invoked.  Such  termination  would  be 
limited  to  the  costs  of  the  data  processing 
services  or  equipment  in  question  as 
specified  in  the  written  notification  of 
termination  by  FNS. 

(12)  Application  of  this  Section.  The 
conditions  of  this  Section  apply  for  initial  and 
continuing  authority  to  claim  Food  Stamp 
Program  Ending  for  automatic  data 
processing  services  and  equipment.  Due  to 
the  of  the  procurement  of  ADP  equipment 
and  services,  approved  cost  allocation  plans 
will  not  be  valid  unless  documen^tion 
required  under  B(l)  of  this  Section  is 


submitted  and  approvals  under  B(l)  of  this 
Section  are  obtained. 

(13)  Building  space  and  related  facilities. 
The  cost  of  space  in  privately  or  publicly 
owned  buildings  used  for  the  beneBt  of  the 
Program  is  allowable  subject  to  the  following 
conditions. 

(a)  The  total  cost  of  space,  whether  in  a 

privately  or  publicly  owned  building,  may  not 
exceed  the  rental  cost  of  comparable  space 
and  facilities  in  a  privately  owned  building  in 
the  same  locality.  • 

(b)  The  cost  of  space  may  not  be  charged  to 
FNS  for  periods  of  nonoccupancy,  without 
authorization  of  FNS. 

(i)  Rental  Cost.  The  rental  cost  of  space  in 
a  privately-owned  building  is  allowable. 

(ii)  Maintenance  and  operation.  The  cost  of 
utilities,  insurance,  security,  janitorial 
services,  elevator  service,  upkeep  of  grounds, 
normal  repairs  and  alterations  and  the  like, 
are  allowable  to  the  extent  they  are  not 
otherwise  included  in  rental  or  other  charges 
for  space. 

(iii)  Rearrangements  and  alterations.  Costs 
incurred  for  rearrangement  and  alteration  of 
facilities  required  speciRcally  for  the  program 
or  those  that  materially  increase  the  value  or 
useful  life  of  the  facilities  (Section  B(3)  of 
these  principles)  are  allowable  when 
specifically  approved  by  FNS. 

(iv)  Depreciation  and  use  allowances  on 
publicly  owned  buildings.  These  costs  are 
allowable  as  provided  in  paragraph  A(I1)  of 
these  principles. 

(v)  Occupancy  of  space  under  rental- 
purchase  or  a  lease  with  option-to-purchose 
agreement.  The  cost  of  space  procured  under 
such  arrangements  is  allowable  when 
specifically  approved  by  FNS. 

(14)  Capital  expenditures.  The  cost,  net  of 
any  credits,  of  facilities,  equipment,  other 
capital  assets,  and  repairs  which  materially 
increase  the  value  or  useful  life  of  capital 
assets,  and/or  of  nonexpendable  personal 
property,  having  a  useful  life  of  more  than 
one  year  and  a  net  acquisition  cost  of  more 
than  $5,000  per  imit  after  allocation  to  FNS  as 
projected  for  one  year  after  purchase,  is 
allowable  when  such  procurement  is 
specifically  approved  by  FNS.  No  such 
approval  shall  be  granted  unless  the  State 
agency  shall  demonstrate  to  FNS  that  such  a 
cost  is: 

(a)  necessary  and  reasonable  for  proper 
and  efBcient  administration  of  the  program, 
and  allocable  thereto  imder  the  principles 
provided  herein,  and 

(b)  that  procurement  of  such  item  or  items 
has  been  or  will  be  made  in  accordance  with 
the  standards  set  out  in  §  277.14.  In  no  case 
shall  such  a  cost  become  a  program  charge 
against  FNS  prior  to  approval  in  writing  by 
FNS  of  the  procurement  and  the  cost.  When 
assets  acquired  with  Food  Stamp  funds  are  (i) 
sold,  (ii)  no  longer  available  for  use  in  a 
Federally-sponsored  program,  or  (iii)  used  for 
purposes  not  authorized  by  FNS.  FNS’s  equity 
in  the  asset  will  be  refunded  in  the  same 
proportion  as  Federal  participation  in  its  cost. 
In  case  any  assets  are  traded  on  new  items, 
only  the  net  cost  of  the  newly  acquired  assets 
is  allowable. 

(15)  Insurance,  (a)  Cost  of  insurancr  to 
secure  the  State  agency  against  Bnancial 
losses  involved  in  the  acceptance,  storage. 
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and  issuance  of  food  coupons  and  ATP  cards 
is  allowable  with  FNS  approval. 

(b)  Costs  of  other  insurance  in  connection 
with  the  general  conduct  of  activities  are 
allowable  subject  to  the  following  limitations: 

(i)  Types  and  extent  and  cost  of  coverage 
will  be  in  accordance  with  general  State  or 
local  government  policy  and  sound  business 
practice. 

(ii)  Costs  of  insurance  or  contributions  to 
any  reserve  covering  the  risk  of  loss  of,  or 
damage  to,  Federal  government  property  are 
unallowable  except  to  the  extent  that  FNS 
approves  such  cost. 

(16)  Management  Studies.  The  cost  of 
management  studies  to  improve  the 
effectiveness  and  efficiency  of  program 
management  for  the  Food  Stamp  Program  is 
allowable.  However,  FNS  must  approve  cost 
in  excess  of  $2,500  for  studies  performed  by 
outside  consultants  or  agencies  other  than 
the  State  agency. 

(17)  Preagreement  costs.  Costs  incurred 

prior  to  the  elective  date  of  approval  of  the 
amended  indirect  cost  proposal  or  the  revised 
Statewide  cost  allocation  plan,  whether  or 
not  they  would  have  been  allowable 
thereunder  if  incurred  after  such  date,  are 
allowable  only  when  subsequently  provided 
for  in  the  plan  or  approved  indirect  cost 
proposal.  ' 

(18)  Professional  services.  Cost  of 
professional  services  rendered  by  individuals 
or  organizations  not  a  part  of  the  State 
agency  is  allowable.  Prior  authorization  must 
be  obtained  from  FNS  for  costs  exceeding  a 
total  of  $2,500. 

(19)  Proposal  costs.  Costs  of  preparing 
indirect  cost  proposals  or  amendments  for 
allocating,  distributing,  and  implementing 
provisions  for  payment  of  portions  of  the 
costs  of  administering  the  Food  Stamp 
Program  by  the  State  agency  are  allowable. 

(20)  Cost  incurred  by  Agencies  other  than 
the  State.  The  cost  of  services  provided  by 
other  agencies  (including  municipal 
governments)  may  only  include  allowable 
direct  costs  plus  a  pro  rata  share  of  allowable 
supporting  costs  and  supervision  directly 
required  in  performing  the  service.  Allowable 
supporting  costs  are  those  services  which 
may  be  centralized  and  includes  such 
functions  as  procurement,  payroll,  personnel 
services,  maintenance  and  operation  of 
space,  data  processing,  accounting, 
budgeting,  auditing,  mail  and  messenger 
service  and  the  like.  Supervision  costs  will 
not  include  supervision  of  a  general  nature 
such  as  that  provided  by  the  head  of  a 
department  and  his  staff  assistants  not 
directly  involved  in  the  operation  of  the 
Program, 

In  lieu  of  determining  actual  indirect  cost 
related  to  a  particular  service  performed  by 
another  agency,  either  of  the  following 
alternative  methods  may  be  used  during  the 
fiscal  year  involved  and  is  specifically 
provided  for  in  the  indirect  cost  proposal; 

(a)  Standard  indirect  rate  equal  to  ten 
percent  of  direct  labor  cost  in  providing  the 
service  (excluding  overtime,  shift  or  holiday 
premiums,  and  fringe  benefits)  may  be 
allowed  in  lieu  of  actual  allowable  cost. 

(b)  A  predetermined  fixed  rate  for  indirect 
cost  of  the  unit  or  activity  providing  service 
may  be  negotiated. 


C.  Unallowable  costs.  The  following  costs 
shall  not  be  allowable: 

(1)  Costs  of  determining  Food  Stamp 
eligibility  incidental  to  the  determination  of 
AFDC  eligibility  are  not  chargeable  to  FNS. 

(2)  Bad  debts.  Any  losses  arising  from 
uncollectable  accounts  or  other  claims,  and 
.  related  costs,  are  unallowable. 

(3)  Contingencies.  Contributions  to  a 
contingency  reserve  or  any  similar  provision 
for  unforeseen  events  are  imallowable. 

(4)  Contributions  and  donations. 
Unallowable. 

(5)  Entertainment.  Costs  whose  purchase  is 
for  amusement,  social  activities,  and 
incidental  costs  relating  thereto,  such  as 
meals,  beverages,  lodgings,  rentals, 
transportation,  and  gratuities  are 
unallowable. 

(6)  Fines  and  penalties.  Costs  resulting 
from  violations  of  or  failure  to  comply  with 
Federal,  State  and  local  laws  and  regulations 
are  unallowable. 

(7)  Governor's  expenses.  The  salaries  and 
expenses  of  the  Office  of  the  Governor  of  a 
State  or  the  chief  executive  of  a  political 
subdivision  are  considered  a  cost  of  general 
State  or  local  government  and  are 
unallowable.  However,  for  a  federally- 
recognized  Indian  tribal  government,  only 
that  portion  of  the  salaries  and  expenses  of 
the  office  of  the  chief  executive  that  is  a  cost 
of  general  government  is  unallowable.  The 
portion  of  salaries  and  expenses  directly 
attributable  to  managing  and  operating 
programs  is  allowable. 

(8)  Indemnification.  The  cost  of 
indemnifying  the  State  against  liabilities  to 
third  parties  and  other  losses  not 
compensated  by  insurance  is  unallowable. 

(9)  Interest  and  other  financial  costs. 
Interest  on  borrowings,  bond  discounts,  cost 
of  financing  and  refinancing  operations,  and 
legal  and  professional  fees  paid  in  connection 
therewith,  are  unallowable. 

(10)  Legislative  expenses.  Salaries  and 
other  expenses  of  the  State  legislature  or 
similar  local  governmental  bodies  are 
unallowable. 

(11)  Losses.  Losses  which  could  have  been 
covered  by  permissible  insurance  are 
unallowable. 

(12)  Underrecovery  of  cost  under 
agreements.  Any  excess  of  cost  over  Federal 
contribution  under  one  agreement  is 
unallowable  under  another  agreement. 

(13)  The  acquisition  of  land  or  buildings  is 
an  unallowable  cost. 
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